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This is a claimfor benefits under the Longshore and Harbor
Wor kers' Conpensation Act (herein the Act), 33 U S C 8§ 901, et
seq., brought by David Snothers (Cainmant) against Bunge
Corporation (Enployer) and Pacific Enployers’ Insurance Co.
(Carrier).

The issues raised by the parties could not be resolved
admnistratively and the matter was referred to the Ofice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice of
Hearing i ssued scheduling a formal hearing on Novenber 18, 1999, in
Metairie, Louisiana. All parties were afforded a full opportunity
to adduce testinony, offer docunentary evidence and submt post-
heari ng briefs. C ai mant of fered 23 exhibits whi | e
Enpl oyer/ Carrier proffered 30 exhibits which were admtted into
evidence along with two Joint Exhibits. This decision is based
upon a full consideration of the entire record.?

Post-hearing briefs were received from daimant and
Enpl oyer/ Carrier on February 2, 2000 and February 1, 2000,
respectively. Based upon the stipulations of Counsel, the evidence
i ntroduced, ny observations of the demeanor of the w tnesses, and
havi ng considered the argunents presented, | make the follow ng
Fi ndi ngs of Fact, Concl usions of Law and Order.

. STI PULATI ONS

1994 Ri ght Shoul der I njury

At the commencenent of the hearing, the parties stipulated
(JX-1a), and | find:

1. That Caimant was injured on April 27, 1994.

2. That Claimant's injury occurred during the course and
scope of his enploynent wth Enpl oyer.

3. That there existed an enpl oyee-enpl oyer relationship at
the tinme of the accident/injury.

4. That Enployer was notified of the accident/injury on My
2, 1994.

5. That Enployer/Carrier filed a Notice of Controversion on

! References to the transcript and exhibits are as foll ows:
Transcript: Tr. ; Claimant's Exhibits: CX- ; and
Enmpl oyer/ Carrier Exhibits: EX- ; and Joint Exhibit: JX-



April 23, 1996.

6. That an informal conference before the District Director
was hel d on Septenber 15, 1998.

7. That C ai mant received tenporary total disability benefits
from August 11, 1994 through Septenber 29, 1994 at a conpensation
rate of $382.57.

8. That Caimant's average weekly wage at the tine of injury
was $573. 55.

9. That $21,488.13 in nedical benefits for C ai nant have been
paid pursuant to Section 7 of the Act.

1996 Left Shoul der Injury
The parties also stipulated (JX-1b), and | find:
1. That daimnt was injured on March 1, 1996.

2. That Claimant's injury occurred during the course and
scope of his enploynent wth Enpl oyer.

3. That there existed an enpl oyee-enpl oyer relationship at
the tine of the accident/injury.

4. That Enployer was notified of the accident/injury on
March 1, 1996

5. That Enployer/Carrier filed Notices of Controversion on
July 3, 1996, Novenber 19, 1996 and January 31, 1997.

6. That an informal conference before the District Director
was hel d on Septenber 15, 1998.

7. That C aimant received tenporary total disability benefits
from June 27, 1996 through February 12, 1997, at a conpensation
rate of $404.61, and permanent partial disability benefits from
February 12, 1997 and conti nui ng t hrough present, at a conpensation
rate of $230. 21.

8. That C aimant's average weekly wage at the tinme of injury
was $606. 92.

9. That $16, 605.11 in nedical benefits for C ai nant have been
paid pursuant to Section 7 of the Act.
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1. | SSUES
The unresol ved issues presented by the parties are:
1994 Ri ght Shoul der Injury:

1. Wor k-rel atedness of cervical injury to 1994 shoul der
injury.

2. Nature and extent of disability, if any.
3. Date of maxi mum nedi cal inprovenent.
4. Suitable alternative enpl oynent.

5. Aut hori zation for nedical treatnment by Dr. Hansa and
surgery for cervical condition

6. Whet her Enployer/Carrier are entitled to Section 8(f)
relief.

1996 Left Shoul der Injury:

1. Wor k-rel atedness of cervical injury to 1996 shoul der
injury.

2. Nature and extent of disability, if any.
3. Date of maxi mum nedi cal inprovenent.
4. Suitable alternative enpl oynent.

5. Aut hori zation for nedical treatnment by Dr. Hansa and
surgery for cervical condition

6. Whet her Enpl oyer/Carrier are entitled to Section 8(f)
relief.

I11. STATEMENT OF THE CASE
Testinoni al Evi dence
C ai mant
Claimant, who currently resides in Kenner, Louisiana, is a
wi dower with three children. (Tr. 34). He graduated from Al cee

Fortier Hi gh School in New Ol eans and obtained a wel ding degree
fromJefferson Vocational Tech. Id. In July 1973, d ai mant began
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wor ki ng for Enployer as a |laborer. (Tr. 35). He previously worked
aboard barges and as a mllwight and eventually becane a naster
mechanic in 1985 or 1986. (Tr. 35-37).

On April 27, 1994, C ainmant was working on a pipe in a duct
systemwhen he injured his right shoulder. (Tr. 38). On the sane
day, he reported the injury to his supervisor, Danny Childress,
conpl eted an acci dent report and went to Enpl oyer’s physician, Dr.

Tam m e, who diagnosed Claimant with a torn rotator cuff. Id.
Cl ai mant expl ained that the pain he experienced was restricted to
the top part of his shoul der. (Tr. 40). Dr. Tam m e rel eased

Claimant to return to work in the shop until surgery. (Tr. 42).
While working in the shop, his duties consisted of cleaning the
war ehouse, sweeping or “witing stencils.” 1d. He clainmedthat he
continued to experience pain while performng this nodified work.
| d.

Cl ai mant began treating with Dr. Steiner about two or three
weeks after Dr. Tamime’'s treatnment, at which tine Claimant’s arm
was placed in a sling. (Tr. 43). On August 11, 1994, C ai nant
underwent a rotator cuff repair surgery. About two nonths
followng surgery, Claimant returned to light duty work in the
war ehouse. (Tr. 45). He perfornmed |light duty work for about six
nmont hs, but continued to conplain of pain and “noise.” (Tr. 45-
46). Because Claimant’s shoulder “didn’t feel right,” he sought
treatment by Dr. Hansa. (Tr. 46).

Claimant testified that he suffered a simlar rotator cuff
tear in 1985 during a non-work-related accident from which he
recovered conpletely. (Tr. 46-47). After the 1985 injury, he
returned to work with no restrictions with Enployer. (Tr. 47).

Wth respect to the 1994 torn rotator cuff injury, C ainmant
sought treatnent with Dr. Hansa because he felt that Dr. Steiner

was not addressing his concerns regarding the continuing
conplaints of pain. (Tr. 48). It should be noted that d ai nant
did not make any cervical conplaints until June 21, 1995. He

testified that Dr. Steiner restricted himfromoverhead activities
with hisright arm 1d. dainmant maintai ned that Enpl oyer did not
adhere to Dr. Steiner’s restrictions when he returned to work.
(Tr. 48-49). He clained that he was assigned to hang or change
“socks,” which involved overhead reaching and caused himpain in
the right shoulder. (Tr. 49). daimant testified that Ron Movern,
his supervisor, told himnot to engage in activities which caused
hi m pain, but Caimnt perforned the work anyway. (Tr. 50). He
reported to Dr. Steiner that Enployer continued to assign overhead
work and Cl ai mant was told that Dr. Steiner would call Enpl oyer and
ask Enpl oyer to adhere to the restriction. (Tr. 51).
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Fol |l ow ng surgery, Caimant attended physical therapy about
once or twice a week while working light duty. (Tr. 53). d aimant
testified that the last time he treated with Dr. Steiner, he was
assigned a 10% inpairnent rating and was told to not perform any
over head work. 1d.

Because Caimant was still experiencing pain, he sought
treatment with Dr. Hansa, who perfornmed an M. (Tr. 54).
Claimant |earned that the MRl reveal ed ruptured discs in his neck
which Dr. Hansa attributed to the right shoulder injury. (Tr. 55).
Prior to the accident, C aimant did not suffer fromany neck pain.
| d.

Claimant also testified that in 1996 while renoving a | adder,
he was hit by a pipe on his left shoulder. (Tr. 130). He reported
this injury to his supervisor, Frank Harris, but did not seek
i mredi ate nedical attention. (Tr. 131). He eventually saw Dr.
Tam m e, who opined C aimant sustained a torn rotator cuff. |d.
Cl ai mant underwent surgery by Dr. Hansa to repair the | eft shoul der
injury. [Id. daimnt has not returned to work since July 1996
(Tr. 132). He testified Enployer did not provide him wth any
alternate sedentary or light work after the second work injury.
Id. At present, Cainmant does not feel that he can return to work
due to continuing pain in his neck and right shoulder. Id.

On cross-exam nation, Claimant testified that his attorney
never informed himthat alternate job positions had been identified
for him nor did his attorney refer himto the Departnent of Labor
for purposes of finding ajob. (Tr. 133). Additionally, d ainmant
never contacted the Departnent of Labor vocational departnent
concerning a request for job placenent. |d.

Wth regards to beginning treatnent wth Dr. Hansa, C ai mant
cl ai med he asked uni on personnel, not Enpl oyer’s managenent, if he
could obtain a second nedical opinion. (Tr. 134-135). He never
obt ai ned aut hori zation fromEnpl oyer to treat with Dr. Hansa. 1d.
Nor did C ai mant obtain authorization fromthe Departnent of Labor
to change physicians. |d.

Claimant re-affirmed that his 1985 non-work-rel at ed shoul der
injury was repaired with surgery and that between 1985 and 1994, he
suffered no further right shoulder problenms until the 1994 work
accident. (Tr. 136). He did not recall conplaining of a shoul der
injury in 1990. (Tr. 136-137). After the 1994 injury and
resultant surgery, Caimnt returned to work and told his
supervi sors that he had been restricted from perform ng any work
involving his right shoulder. (Tr. 137). He was fully aware that
he was not to performany work involving his right upper extremty,
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in particular, overhead reaching. (Tr. 138-139). d aimant did not
file a formal grievance or conplaint with the union concerning the
work he was asked to performin excess of his limtations. (Tr.
139). He has not applied for any other job positions since he | ast
wor ked for Enployer in July 1996. |d.

On re-direct examnation, Claimant testified it was his
understanding that in 1994, when he was restricted by Dr. Steiner
from overhead reaching, there was no distinction between using his
right or left extremty. (Tr. 141).

Clair N Jones

M. Jones, who has worked for Enployer for 21 years, 1is
currently the admnistrative manager. (Tr. 143-144). H's duties
include all admnistrative functions at the facility, in
particul ar, handling enployee’ s injuries and workers’ conpensation
claims. (Tr. 144). He was aware that C ai mant sustai ned a non-
occupational shoulder injury in 1985 and a work-rel ated shoul der
injury in 1994. (Tr. 146). Claimant’ s personnel records also
indicate Caimant had a right shoulder injury in 1990 which was
treated by Dr. Tamme. (Tr. 147).

M. Jones explained that after Caimant was injured in 1994,
he was referred to Dr. Tamime, who in turn referred himto Dr.

Cazale for an orthopaedic consult. (Tr. 149). He believed
Claimant was dissatisfied with Dr. Cazale’'s treatnent and
subsequently began treating with Dr. Steiner. Id. M. Jones

understood Claimant to be restricted from perform ng any over head
work involving the right arm (Tr. 150). He stated that Enpl oyer
recei ved nedical reports fromDr. Steiner indicating the permanent
restrictions which were to be placed on Caimant. 1d. He clained
Claimant’s supervisors were informed and that Caimnt was
instructed to not perform any activity outside the given
restrictions. (Tr. 151). M. Jones testified that Claimant’s job
classification fromthe 1994 injury through 1996 injury was |ight
duty. I d. He also testified that Caimant did not request to
change physicians fromDr. Steiner to Dr. Hansa. |d.

Wth respect to union matters, M. Jones was never advised
that Claimant filed a gri evance or conpl ai nt concerni ng bei ng asked

to work beyond his restrictions or |limtations. (Tr. 152).
Additionally, he testified O aimant did not seek authori zation from
the Departnent of Labor to change physicians. Id. Nor did

Claimant’s attorney contact M. Jones or any other representative
of Enpl oyer to seek authorization for change of physicians. (Tr.
153).
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In response to the undersigned’s questioning, M. Jones
testified that changi ng dusts socks invol ved overhead reachi ng and
t hus, woul d be in excess of Claimant’s physical limtations. (Tr.
156).

Tony R Murphy

M. Mirphy, who has been enployed as a mllwight wth
Enpl oyer for about 23 years, was deposed by the parties on June 28,
1999 in St. Rose, Louisiana. (CX-14). He explained that his
duties involved servicing and nmaintaining mechanical equipnent.
(CX-14, pp. 7-8). He testified that he worked with d ai mant for
approxi mately 15 years. (CX-14, p. 9). He and Cl ai mant were
menbers of the same union, in which M. Mirphy served as vice-
chai rman fromabout 1978 t hrough the early 1990's. (CX-14, pp. 10-
11).

Following the 1994 injury, M. Mirphy did not discuss with
Claimant his return to nodified duty. (CX-14, p. 15).
Addi tionally, M. Mirphy was never contacted by C ai mant or anyone
el se concerning a conplaint that Enployer was violating his
physical limtations and restrictions. (CX-14, p. 20).

On cross-exam nation, M. Mrphy testified that he did not
recall C aimant contacting himregarding a change of physicians.
(CX-14, p. 21). He stated that Caimant could have notified
anot her official. (CX-14, p. 22). He was unaware of any forns
whi ch needed to be conpleted for a change of treating physician.
(CX-14, p. 23).

David J. Canbre, Jr.

M. Canbre, who has worked for Enpl oyer for 26 years and is
currently enployed as a control room operator, was deposed by the
parties on June 28, 1999 in St. Rose, Louisiana. (CX-15). He and
Cl ai mant are nmenbers of the same union, in which M. Canbre served
as an officer. (CX-15, p. 10). M. Canbre was aware of Claimant’s
1994 accident and knew Claimant returned to nodified light duty
work thereafter. (CX-15, p. 14). Cdaimant told M. Canbre that he
was restricted fromperform ng overhead work and that his physical
restrictions were not being adhered to while working with the dust
system crew hangi ng “socks.” (CX-15, pp. 14-15).

M. Canbre di scussed wth O ai mant that Enpl oyer was assi gni ng
wor k whi ch exceeded his limtations, but Caimnt never |odged a
formal conplaint. (CX-15, pp. 17-18). M. Canbre testified that
in 1995 or 1996 he spoke wth M. Beavers, the union
representative, about Claimant’s situation, and was inforned



-O-

Cl ai mant had consulted counsel. He further explained that once a
menber has consulted counsel, the union does not try to interfere.
(CX-15, p. 19).

M. Canbre did not discuss with M. Mrphy whether the union
could intervene with Caimant’s matter based on Cdaimant’s
testinmony that he was being required to work beyond his
limtations. Id. He also did not approach any of Caimnt’s
i mredi at e supervisors or fellowco-wrkers to determne if d ai nant
was bei ng assigned work which exceeded his limtations. |d. He
did not recall daimant asking him or any other official if
Cl ai mant coul d change treating physicians. (CX-15, p. 20). M.
Canbre never advised Claimant that he could change treating
physicians. (CX-15, p. 23). Furthernore, he is not aware of any
formal grievance filed by Caimant with respect to his work-rel ated
injuries. 1d.

On cross-exam nation, M. Canbre testified that overhead work
is involved while working on the dust systemcrew. (CX-15, p. 26).
When Cl ai mant returned to work followi ng the 1994 injury, he worked
with the head house crew. |d. dainmant conplained to M. Canbre
on one occasion, stating that Enpl oyer assi gned work whi ch exceeded
hislimtations. (CX-15, p. 27). Caimant told M. Canbre that he
continued to work despite the excessive physical requirenents.
(CX-15, p. 28).

M. Canbre also testified that Caimant’s conplaints about
Enpl oyer not adhering to his work restrictions were never discussed
during any union conmttee neetings. (CX-15, pp. 30-31). He
explained that Caimant’s matter would not have been discussed
unless Caimant had filed a formal witten or verbal conplaint to
the chairman, vice-chairman or other commttee official. (CX-15,
p. 32). M. Canbre was not asked by Claimant if he could change
treating physicians. (CX-15, p. 33). He is not aware if C ai mant
asked any other conmmttee nenber to change treating physicians.
| d.

On re-direct examnation, M. Canbre testified that he
understood Claimant’ s restrictions to i ncl ude no overhead lifting.
(CX-15, p. 36). He was unsure whether this restriction pertained
to one armor both. 1d.

Al vi n Brown

M. Brown, who has wor ked for Enployer for about 27 years, was
deposed by the parties on June 28, 1999 in St. Rose, Louisiana.
(CX-16). He and daimant are nenbers of the sanme union, in which
M. Brown served as a “commttee man” until 1990 and thereafter a
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menber. (CX-16, p. 9). He learned of Claimant’s 1994 work injury
from C ai mant. (CX-16, pp. 10-11). M. Brown testified that
shortly after the 1994 injury, Caimant contacted himto ask if he
coul d change physicians. (CX-16, p. 13). He told dainmant that
“if he wasn’'t satisfied wwth his doctor, he had a right to a second
opinion.” Id. M. Brown did not verify this information with the
uni on, nor was Enpl oyer advised. (CX-16, pp. 13-14). M. Brown
expl ained that although he told Caimant he was entitled to a
second opinion, M. Brown did not authorize him to change
physi ci ans. (CX-16, p. 14).

M. Brown did not advise Caimant to contact Enployer or the
Department of Labor about changi ng physici ans. (CX-16, p. 15).
Neither did M. Brown contact the Departnment of Labor hinself to
change d aimant’s physicians. Id. He is unaware if C ai mant
contacted Enpl oyer or the Departnent of Labor to seek a change of
physi ci ans. (CX-16, p. 18).

M. Brown testified that although he and C ai mant di scussed
t hat Enpl oyer was not adhering to his physical limtations, M.
Brown told Caimant to “discuss that wwth the conpany.” (CX-16, p.
19). M. Brown did not discuss the problemw th Enployer. 1d. He
is not aware of any grievance filed by C ai mant regardi ng Enpl oyer
assi gni ng wor k whi ch exceeded his physical limtations. (CX-16, p.
20) .

Medi cal Evi dence
R Joseph Tam me, MD.

Claimant first treated with Dr. Tam me, an occupational
medi ci ne physician, on May 3, 1990 following a right shoul der
injury. (CX-10, p. 1). Dr. Tamime released Clainmant to |ight
duty work and restricted him from heavy lifting, pushing and
pulling wwth the right arm (CX-10, p. 2). On May 14, 1990,
Claimant was released to return to regular duty. (CX-10, p. 3).

On April 27, 1994, Cdaimant was treated for another right
shoul der injury sustained in the course of his enpl oynent. (CX-10,

p. 6). Dr. Tam me diagnosed him with a shoulder sprain and
restricted himfromlifting, pulling and pushing with his right
arm (CX-10, p. 7). Dr. Tamme allowed Cainmant to engage in

nmodi fied work until May 30, 1994 and thereafter classified his
condition as “disabled.” (CX-10, p. 8).

Robert A. Steiner, MD.

Dr. Steiner, a board-certified orthopaedic surgeon, was
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deposed by the parties on two separate occasions, May 13, 1999 and
Cctober 12, 1999 in New Ol eans, Louisiana. (EX-15a and 15b). He
first examned C aimant at the behest of the insurance carrier on
May 27, 1994, at which tine C aimant provi ded a nedical history of
hi s shoul der problens. (EX-15a, p. 5; EX-11, p. 1). At that tine,
he conpl ai ned of right shoul der di sl ocation, popping, weakness and
pai n. (EX-15a, p. 6; EX-11, p. 1). Dr. Steiner testified that
many patients who have undergone a rotator cuff acrom opl asty, such
as O aimant had in 1985, have residual problens, i.e., weakness in
the rotator cuff, stiffness, limtation of notion, popping and
grindi ng. (EX-15a, pp. 7-8). Upon physical exam nation, Dr.
Steiner felt Caimant had a recurrent tear of the right rotator
cuff causing himrestrictive noti on and weakness. (EX-15a, p. 10).
He stated that at that time, Caimnt could continue light duty
work with no overhead lifting involving his right upper extremty
and no heavy activities. 1d. He believed Caimant woul d be a good
candi date for rotator cuff repair surgery. 1d.

Claimant returned on June 1, 1994 seeking Dr. Steiner to
beconme his treating physician. (EX-15a, p. 11; EX-11, p. 3). At
that tinme, Dr. Steiner ordered an arthrogram of Caimant’s right
shoul der, which showed a conplete tear of the right rotator cuff.
(EX-15a, p. 12; EX-11, p. 3). daimant did not informDr. Steiner
that his work requirenents exceeded hi s physical capabilities. 1d.
Inlight of aimant’s condition, Dr. Steiner recomended a rotator
cuff repair surgery. 1d. Dr. Steiner re-exam ned C ai mant on July
1, 1994, at which tine, he presented with conplaints of recurrent
right shoul der pain. (EX-11, p. 4). At this tinme, Cainmnt was
all owed to continue working light duty. 1d. Caimnt was treated
on July 18, 1994 for a re-di sl ocated shoulder. (EX-11, p. 5). Dr.
Steiner noted that C aimant may engage in light duty work but
conpletely restricted the use of his right arm |d.

Dr. Steiner allowed G aimant to continue performng |ight duty
work until surgery, which was perfornmed on August 11, 1994. |d.
The surgery was noted as successful wth no conplications.
Claimant returned for a foll ow up eval uati on on August 22, 1994, at
which tinme, Dr. Steiner noted that the wound was well -heal ed and
there were mnimal conplaints of pain. (EX-11, p. 8). He
restricted Cl aimant fromwork for about two weeks. 1d.

Claimant returned for a follow up evaluation on Septenber 7,
1994, at which tine his wounds were noted as wel | - heal ed and range

of nmotion was “50%of normal.” (EX-11, p. 9). daimnt continued
to be restricted from work. I d. On Septenber 21, 1994, Dr.
St ei ner opined Cainmant could performsedentary work in an office
setting, if such work was avail able. (EX-11, p. 11). When

C ai mant returned on October 12, 1994, Novenber 2, 1994, Novenber
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30, 1994, and Decenber 21, 1994, Dr. Steiner noted continued
i nprovenent in his condition. (EX-11, pp. 12-15). On January 23,
1995, Cdaimant was released to return to nodified work wth no
overhead activities involving the right upper extremty. (EX 11,
p. 16).

In Dr. Steiner’s March 6, 1995 letter to the insurance
carrier, he noted that Caimant had returned to work, but
conpl ai ned of pain when asked to perform overhead work, which
caused himto mss a day of work. (EX-11, p. 17). On this date,
he further noted that Caimant had reached maxi num nedi cal
i nprovenent and can return to regular duty, but may not engage in
overhead work involving the right upper extremty. I d. Dr.
Steiner assigned a 10%inpairment to the right upper extremty as
aresult of the restricted notion due to the rotator cuff tear and
di sl ocation surgery. 1d.

In an additional letter to the insurance carrier dated Mrch
1, 1996, Dr. Steiner stated that upon review of his records, there
is “absolutely noindication that [C ai mant] had any cervical spine
conplaints or radicular conplaints while [Dr. Steiner] treated
him” (EX-11, p. 18; EX-15a, p. 24). He further opined that the
cervical disc herniation is unrelated to the April 27, 1994 work
accident. (EX-11, p. 18; EX-15a, p. 25).

Claimant was seen again by Dr. Steiner on Mirch 13, 1996
foll ow ng anot her work accident which occurred March 1, 1996, at
which tinme he injured his left shoulder. (EX-11, p. 19; EX-15a, p.
26). Caimant conpl ai ned of constant |eft shoul der pain, weakness
and restricted range of notion. 1d. No cervical conplaints were
noted in Dr. Steiner’s nmedical records. Upon physical exam nation,
Dr. Steiner diagnosed a | eft shoul der strain, but did not rule out
a torn rotator cuff. (EX-11, p. 20). He released Caimant to
sedentary work, but restricted him from carrying or |lifting
anything with the Ieft armand perform ng any overhead activities
with the left upper extremty. 1d.

Dr. Steiner re-evaluated Caimant on March 18, 1996, at which
time the March 11, 1996 x-rays were reviewed. (EX-11, p. 21). Dr.
Steiner found “irregularity and small cystic changes at the
inferior aspect of the glenoid anteriorly.” He further noted a
slight upward riding of the huneral head in the glenoid and slight
irregularity of the greater tuberosity. 1d. Dr. Steiner explai ned
that these findings were suggestive of a torn rotator cuff and
recommended an MRl be perfornmed. [1d. No cervical conplaints were
made at this tine.

Cl ai mant was exam ned again by Dr. Steiner on Septenber 17,
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1996, follow ng the June 27, 1996 arthroscopy on his | eft shoul der
by Dr. Hansa. (EX-11, p. 23; EX-15b, p. 21). At that tine,
Cl ai mant conplained of constant |eft shoulder pain, weakness,

restricted notion and popping, as well as cranps in both arns. |d.
Additionally, Dr. Steiner noted conplaints of neck pain and
occasional right armnunbness. 1d. Upon physical exam nation, Dr.

Steiner noted that despite surgery, Caimant had findings of
rotator cuff tendinitis with restricted noti on and weakness. (EX-

11, p. 24). He further testified that there were *“no hard
obj ecti ve physical findings” referable to the cervical spine. (EX-
15a, p. 26). He recommended vigorous rehabilitation physical
therapy for the left shoulder. 1d. Cainmnt reported a herniated

disk at the C5-6 Il evel, but Dr. Steiner did not find any neurol ogic
probl enms on the cervical spine exam nation. (EX-11, p. 25). He
restricted Caimant fromheavy lifting and overhead activity with
ei ther upper extremty, stating that he can engage only in |ight
duty work. (EX-11, p. 25; EX-15b, p. 21).

In Dr. Steiner’s Cctober 15, 1996 letter to the insurance
carrier, he opined the degenerative disk and disk herniation as
seen on the January 24, 1996 MRl is unrelated to the April 27, 1994
work accident. (EX-11, p. 26). Cdaimnt was |ast treated by Dr.
Steiner on Cctober 5, 1999, at which tinme, he conplained of
recurrent dislocation and pain in his right shoulder, as well as
neck pain. (EX-11, p. 29; EX-15b, p. 6). At this time, Dr.
Steiner reviewed the records of Drs. Hansa, Corales, Barthol onew,
Fl em ng and Johnston, as well as the diagnostic tests. He al so
exam ned Cl aimant’ s cervical spine which had normal findings. (EX-
15b, p. 8). Furthernore, x-rays reveal ed no significant problens
in the right shoulder. (EX-15b, p. 9). Dr. Steiner opined that
Cl ai mant has chronic rotator tendonopathy on the right side,
degenerative cervical disk disease with a disk protrusion and mld
cervical radiculopathy at the C5-6 | evel which is unrelated to the
1994 work injury. (EX-11, p. 31; EX-15b, pp. 12, 18). He further
opi ned that C aimant i s capable of performng |light activities, but
cannot engage in overhead activities. 1 d. Dr. Steiner also
testified that Claimant’s cervical problens are unrelated to the
1996 work injury. (EX-15b, p. 20).

Additionally, Dr. Steiner agreed with Drs. Johnston and
Corales that Caimant was not a candidate for cervical surgery.
(EX-15a, p. 27). He further re-affirnmed that C aimant can work
[ight duty, but should not be required to do any kind of overhead
l[ifting activity with either extremty. (EX-15a, p. 27; EX-15b, p.
20). Dr. Steiner Ilimted lifting and carrying requirenents to 20
pounds. I d. He also testified that although it is possible
shoul der pain can mask neck pain, it was “extrenmely unlikely” in
Claimant’s case in light of his synptomatol ogy. (EX-15a, pp. 30-
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31). He explained that C ai mant’ s shoul der pain was not so severe
that it woul d mask an obvi ous herni ated cervi cal disk. (EX-15a, p.
31). Dr. Steiner stated that when he exam ned C ai mant on March
13, 1996, there were no conplaints referable to his neck. (EX-15a,
p. 33). He further recommended an arthrogramof the right shoul der
be performed before undergoing any further surgery in order to
determine if there is a definite rotator cuff tear. (EX-15b, pp.
22, 33). Finally, Dr. Steiner reiterated that C aimant’s cervi cal
disk syndronme is totally unrelated to the 1994 and 1996 work
injuries. (EX-15b, p. 34).

Rudol f V. Hansa, M D.

Dr. Hansa, a board-eligible orthopaedic surgeon,? does not
hol d staff nmenberships or privileges at any hospital. (Tr. 62-64).
He has not reapplied for any staff nenberships at the tinme of the
hearing. (Tr. 66). Although he testified that he has perforned
ort hopaedi ¢ surgeries, he cannot perform any surgeries at the
present time because he does not have staff privileges at any
hospitals. 1d.

Dr. Hansa first exam ned C ai mant on June 21, 1995 based on
the referral by Caimant’s attorney. (Tr. 72). On this date
Claimant presented with conplaints of constant grinding in his
ri ght shoul der and neck pain. (CX-9, pp. 8-12). He further
conplained that his condition was getting worse. 1 d. Upon
physi cal exam nation, Dr. Hansa opi ned C ai mant suffered continued
rotator cuff weakness in the right shoulder. (Tr. 75). He further
testified that Cainmant later suffered a separate injury to his
| eft shoulder, which he noted was presently “well and stable.”
(Tr. 76). Dr. Hansa stated that Cainmant has continued to be
treated for right shoul der problens, as well as neck conplaints.
Id. He opined Jaimant’s present condition is “a conbination of a
pre-existing situation, the weakness in the rotator cuff, and the
gl eno- huneral joint, and the aggravation by overhead work.” (Tr.
77) .

Dr. Hansa testified Caimant conplained that Dr. Steiner’s
restrictions were not being adhered to. [d. On Novenber 6, 1995,
Dr. Hanmsa noted no significant inprovenent in Caimnt’s condition
and neck pain relative to both shoulders. (Tr. 78; CX-9, p. 13).

2 Dr. Hansa testified that on two separate occasi ons he
took the board certification exam nation. |In 1973, he passed the
oral examnation, but failed the witten exam |In 1976, he
passed the witten exam nation, but failed the oral exam He has
not since taken the certification exam nation.
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He stated that Caimant’s conpl aints were consistent with cervical
di sc syndrone. 1 d. He testified that his conclusion was
substanti ated by an MRl study which showed a ruptured disc at C5-6
and an EMG st udy whi ch showed C6 root involvenment. (Tr. 79; EX- 23,
p. 1, EX-22, p. 1). Dr. Hansa stated Dr. Steiner’s records do not
i ndi cate any cervical conplaints or problens. 1d. He opined that
when Cl ai mant tore his rotator cuff in 1994, he “wenched his neck”
at the same tine and sustained cervical injuries. (Tr. 81).

Claimant returned for treatnent on March 6, 1996 with a |eft
shoul der injury. (CX-9, p. 16). At that time, he conpl ai ned of

i ncreased neck pain and pain in both shoulders. |Id. Dr. Hansa
opi ned Cainmant had a discogenic cervical sprain, left shoul der
rotator cuff sprain and right shoul der rotator cuff tear. 1d. On

July 31, 1996, Dr. Hansa noted no significant inprovenent. (CX-9,
p. 17). Wen d aimant returned on Cctober 4, 1996, Dr. Hansa noted
that Caimant’s neck condition was a “significant problent and
recommended he consult an orthopaedi st or neurologist. (CX-9, p.
19).

Dr. Hansa treated C aimant for the 1996 | eft shoul der injury,
whi ch was di agnosed as a partial rotator cuff tear. (Tr. 82). On
June 27, 1996, daimant underwent arthroscopic exploration,
debri denent, inpingenent |esion, excision of the acromal tip and
rel ease of the anterior coracoid acrom al |iganent by Dr. Hansa.
Id. Dr. Hansa testified that follow ng surgery, Caimant’s |eft
shoul der condition stabilized and no further difficulties were
experienced. 1d. He further opined that the continued problens

with the right shoulder and a conbination of the two injuries
exceedi ngly aggravated C aimant’s neck condition. (Tr. 83).

As of August 11, 1997, Dr. Hansa opined that C aimant was
“utterly and conpletely disabled fromwork activity.” (CX-9, p.
21). He al so opined that Caimant had a ruptured cervical disk
whi ch was related to either the 1994, 1996 or both work acci dents.
(CX-9, p. 21).

Dr. Hansa agreed with Dr. Steiner’s restrictions and told
Claimant to not engage in any overhead lifting with either arm
Id. Wth respect to the vocational efforts of M. Seyler and M.
Reeves, Dr. Hansa approved the follow ng positions and opined
Claimant, even with his cervical condition, was capabl e of working
these jobs wuntil he wunderwent cervical surgery: nechanical-
el ectroni c technician; cake baker trainee; security guard (2); flow
meter repair nmechanic; parking cashier; and splicer packaging
cl erk. (Tr. 88-89). Although he approved these positions, Dr.
Hansa |ater opined Claimant is unable to engage in any gainful
enpl oynment. (Tr. 93).
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Dr. Hanmsa testified that the 1997 MRl revealed Caimant’s
shoul der dislocated again and he has suffered a conplete tear of
the rotator cuff. (Tr. 90). Additionally, he explained the
acrom on process, also known as i npi ngenent syndrone, continued to
protrude directly into the rotator cuff area. (Tr. 90-91). Dr.
Hansa opined Caimant’s major recurrent problemis an “unstable
right shoulder” which is aggravating his neck. (Tr. 91). He
stated this problem “cane to a head about July 12, 1999” when
Cl ai mant presented to himw th another dislocated shoulder. 1d.
X-rays revealed a large “Hlls-Sachs lesion” and daimant was
advised on August 24, 1999 that the subluxation syndrone was
significantly worse. (Tr. 92). Dr. Hanmsa attributed Caimnt’s
condition to a “breakdown in the surgical reconstruction that was
done originally in August 1994.” I d. He recommended
reconstructive shoulder surgery, including repair of the torn
rotator cuff and the torn gl enoid-labrum as well as renoval of the
acromon. 1d. Dr. Hansa opined that at the tinme of the hearing,
Cl ai mant cannot perform any of the jobs he previously approved.
(Tr. 93). Dr. Hanmsa' s recomendation for C aimant’s neck condition
remai ned unchanged. |d. Dr. Hansa testified that as of August
1999, daimant can perform sedentary work, such as lifting a
tel ephone with his left hand. (Tr. 94). He added that if C ai mant
used his right extremty, which is “domnant,” he “could probably
do work at a bench and do small part work” with both hands. |d.

On cross-exam nation, Dr. Hansa testified C ai mant has a di sc
rupture at the C5-6 |evel. (Tr. 95). He explained that he
originally believed daimant sustained an injury at the C4-5 | evel
in light of his shoulder conplaints. (Tr. 99). Dr. Hansa further
expl ained that neck pain can mmc shoulder pain if C5-6 root
i nvol venent is present. (Tr. 100). He also testified that he was
aware Cl ai mant had a history of injury to his nedian nerve, but did
not record this previous condition in his nedical records. (Tr.
101-102). Dr. Hansa opined it is possible that a nedian nerve
injury can affect the results of an EM5 or nerve conducti on study.
(Tr. 103).

Dr. Hansa did not reviewthe March 31, 1997 cervical spine CT
scan or the April 11, 1997 nyel ogram (Tr. 104). He expl ai ned
that Caimant’s prior right shoulder injury, which was sustained
about ten years earlier, was surgically repaired by renoving the
tip of the acromon. (Tr. 105-106). In other words, the shoul der
was not repaired arthroscopically. (Tr. 106). Wth respect to
Claimant’s current condition, Dr. Hansa reconmmends surgica
intervention to renove the bone protrusion. (Tr. 112; CX-9, pp. 3-
5).

Dr. Hansa spoke with representatives of the insurance carrier
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to discuss Caimant’s physical limtations and restrictions. (Tr.
113-114). He did not at any tinme contact C ai mant’s supervi sor at
Enpl oyer’s facility. (Tr. 114). Dr. Hanmsa did not discuss the
results of Claimant’s cervical diagnostic studies with Drs.
Johnston or Corales. 1d. Cdainmant was referred to a neurosurgeon,
Dr. Johnston, by Dr. Hanmsa, who acknow edged Dr. Johnston’s
findings that Caimant did not have a herniated disc in his
cervical spine. (Tr. 115).

On re-direct exam nation, Dr. Hansa expl ained that in August
1997, he changed his January 1997 opinion that Caimnt could
performthe identified jobs because of the |ack of inprovenent in
Claimant’s condition. (Tr. 116).

On re-cross examnation, Dr. Hansare-iterated that in January
1997, he approved four positions and di sapproved two as appropri ate
jobs for Claimant up until the tinme he was to undergo surgery.
(Tr. 117). However, at the tinme of the hearing, Dr. Hansa opi ned
Cl ai mant cannot engage in any gainful enploynent and “remains
utterly and conpletely disabled fromwork activity at this point.”
(Tr. 117-118). I n Novenber 1997, Dr. Hansa opined C ai mant may
have been capable of sedentary work, but he did not want himto
engage in any work activities. (Tr. 122). He al so stated that
Claimant’ s condition has not inproved since February 1998 and Dr.
Hansa continues to await authorization to perform surgery. |d.
Dr. Hansa testified that in Novenber 1997, Caimant attenpted to
performsone |ight yard work and was unable to do so. (Tr. 123).
Cl ai mant has not undergone a functional capacity eval uation (FCE).
| d.

Dr. Hansa testified that fromJanuary 1997 t hrough present, he
beli eved C ai mant was capable of very mnimally active work, such

as bench activity, telephone work or paperwork. (Tr. 124). He
expl ai ned that benchwork does not include working with generators
or small parts. 1 d. Al though Dr. Hanmsa approved the security

guard position on July 8, 1999, he opined that with Caimnt’s
instability in his right upper extremty, the ten pound lifting and
reachi ng requirenents may not make this position suitable for him
(Tr. 125-126). He opined that if the position was nodified to
accommodate Claimant’s |imtations, the job would be appropriate.
(Tr. 126). He al so approved the custoner service representative,
| ocksmth and fl ow neter repair positions, if each position adhered
to Caimant’s restrictions with respect to lifting and overhead
reaching. (Tr. 126-127).

Cl ai mant nost recently treated with Dr. Hansa on Sept enber 17,
1999, at which tinme he conplained of continued cervical problens.
(CX-9, p. 1). Dr. Hansa recomrended (1) a re-do surgery of the
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maj or gl enohuneral mechanism (2) a re-do of the rotator cuff
mechani sm and (3) excision of the inpingenent syndrone. |d.

WIlliam Johnston, M D

Dr. Johnston, who is board-certified in neurosurgery, was
deposed by the parties on Decenber 17, 1997 in Metairie, Louisiana.
(EX-14). He first evaluated O ai mant based on Dr. Hansa’s referra
on February 12, 1997, at which tinme he obtained C ai mant’s nedi cal
and surgical history. (EX-14, p. 5; EX-12, p. 1).

Upon physical exam nation, C aimnt denonstrated decreased
range of nmotion in the cervical spine. (EX-14, p. 7). No nuscle

spasm or cervical nerve root conpression was found. Id. Dr .
Johnst on observed that the January 24, 1996 MRl report noted disk
herniation at the C5-6 level. [1d. He was unsure of the cause of
Cl aimant’ s neck pain since there were no clinical signs of cervical
spinal cord or nerve root conpression. (EX-14, p. 8). Dr.
Johnston reconmmended reviewing the actual VRI films and
adm ni stering a nyel ogram and post-nyel ogram CT scan. |d.

Dr. Johnston reviewed the MRl film and opined that the scan
denonstrated spondylotic spurring with sonme |oss of alignnent at
the C5-6 Il evel, as well as sone stenosis of the spinal canal. (EX-
14, p. 9; EX-12, p. 3). The nyelogram and CT scan were
adm ni stered on March 31, 1997 at East Jefferson Hospital. (EX- 14,
p. 10). These tests also reveal ed spondylosis at the C5-6 |evel
and stenosis of the spinal canal. (EX-14, p. 11; EX-12, p. 5).
Furthernore, he noted that the neuroforam na was narrow ng, which
he expl ai ned coul d possibly cause part of the synptons related to
Cl ai mant’ s shoul der and neck pain. (EX-14, p. 12). Dr. Johnston
opi ned that Caimant’s shoul der pain in both shoul ders could have

a cervical conponent to it. 1 d. Dr. Johnston expl ai ned that
Claimant’ s cervical nerve root syndrome or conpression “could very
well be responsible for pain in the shoulders.” (EX-14, pp. 13-

14). Dr. Johnston did not agree wth Dr. Hansa s opinion that
Claimant suffers froma cervical disk problem (EX-14, p. 15).

Dr. Johnston further explained that continued conservative
treatnent i s appropriate as |l ong as C ai mant renai ns neurol ogi cal |y
stabl e and such treatnent provides relief of his synptons. (EX- 14,
p. 18). Alternately, he stated that if O ai mant stopped respondi ng
to conservative treatnent, an anterior surgical diskectony and
fusion is standard. 1d.

Cl ai mant was re-exam ned by Dr. Johnston on April 2, 1997 with
no significant change in his condition. (EX-14, p. 8; EX-12, p.
3). daimant returned on May 28, 1997, at which tine, Dr. Johnston
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recommended C ai mant seek a second opi nion regardi ng surgery from
Dr. Corales. (EX-14, p. 19; EX-12, p. 4). Dr. Johnston did not
assi gn specific physical work restrictions to Claimant. (EX-14, p.
20).

On cross-exam nation, Dr. Johnston testified that he woul d not
assign a specific inpairnment rating percentage until a “fairly
final conclusion” was reached about O ai nant’ s pat hol ogy. (EX-14,
p. 23). He estimated that based on his l|ast exam nation of
d ai mant, at which time Dr. Johnston found him to be
“neurologically intact” wth “very |little gross mechanica
di sruption,” Claimant had no nore than a 10% i npai rnent rating.
Dr. Johnston stressed that this estinate was prenature because no
finality regarding Caimant’s condition has been reached. (EX- 14,
p. 24).

Dr. Johnston re-affirmed his opinion that C aimant does not
suffer from a ruptured cervical disk. 1 d. He expl ai ned that
whet her C ai mant’ s neck problem stemred from shoul der probl ens or
a soft tissue problem a neurosurgical procedure on Cl ai mant’ s neck
would not alleviate the pain. (EX-14, p. 25). Dr. Johnston
further explained that nerve root conpression or irritation
associ ated with bony di sease i n the neck, spondyl osis of bone spurs
and narrowi ng of the foramna “classically would produce pain that
woul d radiate from the neck through the shoulders and into the
upper extremties.” 1d. He also stated that Caimant did not
describe the aforenentioned radicular pain nor were there any
clinical findings that would “support involvenent or suspicion of
i nvol venent” of the C6 nerve root. |d.

Dr. Johnston also testified that if Claimnt’s 1994 and 1996
injuries accelerated his condition, “which would be uncomon but
possi bl e,” increased neck pain would have been expected. (EX-14,
p. 27).

On re-direct examnation, Dr. Johnston clarified that he has
never recomended surgical intervention to Caimant, but rather
has only discussed possible options with him (EX-14, p. 30).

Ri chard Coral es, MD.

Dr. Corales, a board-certified neurosurgeon, was accepted by
the parties as an expert in the field of neurosurgery. (Tr. 197).
He first examned C ai mant at the behest of Enployer on March 24,
1998, at which tine he obtained Caimant’s nmedical history with
respect to his shoulder conditions. (Tr. 198; EX-13, p. 1).
Cl ai mant began treating with Dr. Corales in order to correlate his
persistent pain conplaints with diagnostic findings and studies.
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(Tr. 200). Additionally, Caimnt was seeking a second nedi cal
opinion wwth regards to Dr. Hansa' s recommendati on that C ai mant
undergo an anterior cervical diskectony at the C5-6 level. |d.

Upon physical exam nation, Dr. Corales found no notor or
sensory deficits, weakness or nunbness suggestive of neurol ogical
problenms. (Tr. 202; EX-13, pp. 2-3). He also found no evi dence of
a spinal cord injury, but did elicit findings suggestive of carpal
tunnel syndronme. 1d. Dr. Corales diagnosed Clainmant with chronic
pai n syndrone, but opined that all of Caimant’s various conplaints
were not related to one problem (Tr. 203). He did not believe
Claimant had a ruptured cervical disk, but did find mld
spondyl osis at the C5-6 | evel, which he opi ned coul d cause pi nched-
nerve and neck problens. (Tr. 204; EX-13, p. 3). Dr. Corales
further opined daimnt’s hand nunbness was due to m nor carpal
tunnel syndrone. |d.

Dr. Corales reviewed Dr. Hansa’s report in which he concl uded
Cl aimant had a ruptured C5-6 cervical disk. (Tr. 207; EX-13, p.
4). Dr. Corales opined Dr. Hanmsa's opinion was “conpletely
erroneous” and “incorrect.” 1 d. In formng his opinion that
Claimant did not have a herniated disk, Dr. Corales reviewed the
MRI, whi ch showed “spurring, osteophytes, spondylytic changes with
no disk herniation at C5-6." (Tr. 207-208; EX-13, p. 4).
Additionally, dainmant’s 1997 nmyel ogram and post-nyel ogram CT scan
were made available to Dr. Corales, who concluded that these
di agnostic tests further supported his inpression that daimant did
not have a “soft disk,” disk rupture or herniation. (Tr. 208; EX-
13, p. 4). Finally, Dr. Corales noted that he found no evi dence of
a C6 nerve root problem (Tr. 209).

On cross-exam nation, Dr. Corales testified that since he has
not seen Clainmant in over one and a half years, he does not have a
specific recommendation as to Claimant’s cervical disk condition.
(Tr. 209). He stated that when he reviewed Dr. Steiner’s notes, no
hi story of a neck problemwas indicated. (Tr. 210). Dr. Corales
testified the neck problemdid not “come to light” until d ai mant
began treating wwth Dr. Hansa. [|d. He was unable to pinpoint the
age of Claimant’s cervical injury. |Id.

Dr. Coral es explained that shoul der and neck pain sonetines
m m c each other, called referred pain. (Tr. 211). He testified
that he tried to elicit referred pain innunmerable tinmes from
Cl ai mant, but he was unable to obtain positive results. 1d. Dr.
Coral es never reviewed any of Dr. Barthol omew s nedi cal records,
but after having Dr. Barthol omew s March 1998 nedi cal notes read to
him Dr. Corales disagreed with his opinion that Caimant’s
“hi story, disk pain and herniated disks are related to the initial
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injury in 1994.” (Tr. 213).

Additionally, Dr. Coral es opined that operating on Claimant’s
spurred condition would not inprove his shoulder pain or hand
nunbness. (Tr. 215; EX-13, p. 3). He was unable to provide a
future outl ook on aimant’s condition since he had not eval uated
himrecently. (Tr. 219).

In response to the undersigned s questioning, Dr. Corales
expl ai ned that the nyel ogram and CT scan indicated a “defect” on
the left of the C6 nerve. (Tr. 220). He further stated that there
was no distortion of the nerve, but assumi ng there was, pain would
be concentrated in the C6 nerve root and radiate fromthe top of
the bicep to the thunb. 1d. Dr. Corales noted that this type of
pain never radiates to the index, mddle or little fingers. |d.
Cl ai mant had been conplaining of finger pain in the index, mddle
and little fingers. (Tr. 221).

On re-direct examnation, Dr. Corales admtted he was not
aware that O aimant had previous nedi an-nerve problens and that
such probl ens coul d accel erate a carpal tunnel problem (Tr. 223).

Bradl ey J. Barthol onew, M D.

Dr. Barthol onew, a board-eligible neurosurgeon,® was deposed
by the parties on March 24, 1999 in New Ol eans, Louisiana. (CX-
11). He first evaluated Claimant at the behest of Caimant’s
attorney on March 27, 1998, at which tinme Caimant related his
nmedi cal history* to Dr. Barthol onew. (CX-11, p. 7; CX-8, p. 1).
Dr. Bart hol omew expl ai ned t hat shoul der pain can m m ¢ neck pai n at
times, but with “a good history and physical,” the two conditions
are able to be differentiated. (CX-11, p. 10). daimant did not
reveal to Dr. Barthol omewthat he suffered fromany probl ens, pain,
injuries or surgeries prior to 1994. (CX-11, pp. 11-12).

Cl ai mant presented with posterior cervical pain conplaints and
radiating pain in his right armto hand. (CX-11, p. 12; CX-8, p.
1). He al so conplained of right arm weakness and nunbness in the

3 Dr. Barthol omew passed the witten portion of the board
certification examnation in 1996 and has not yet taken the oral
portion of the exam nation.

4 Claimant reported that in 1994, “he threw his shoul der
out along with neck pain going down the shoulder to the armwhile
using a hammer.” (CX-8, p. 1). He further reported that in
1996, he “tore his left rotator cuff after a pipe fell on his
| eft shoulder.” [d.
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second and third digits of his right hand. (CX-11, p. 13; CX-8, p.
1). Upon exam nation, Dr. Barthol omew found right upper extremty
nunbness, superior nedial scapular spasmand a slightly depressed
right bicep. |d. In differentiating a shoul der problem from a
cervical problem Dr. Barthol onew expl ai ned t hat shoul der pai n does
not radiate fromthe armto the fingers nor does it extend to the
neck, but rather stops at the el bow (CX-11, pp. 15-16).
Addi tional ly, shoul der pain may cause weakness and changes in the
sensory exam (CX-11, p. 16). He opined Caimnt’s shoul der
probl emcontri buted to tenderness and spasm but not weakness. |d.

Upon review of the January 24, 1997 MR scan of the cervical
spine, Dr. Bartholomew opined that daimant suffered a disk
herni ation at the C5-6 |l evel, as well as bone spurring. (CX-11, p.
17; CX-8, p. 2). He felt the disk protrusion was right-sided which
is why he recomended surgery. (CX-11, p. 18). Dr. Barthol onew
did not reviewthe nyel ogram but stated that the handwitten notes
by Dr. Johnston regarding his findings were consistent with the MR
findings. (CX-11, p. 19). He reviewed the March 31, 1997 post-
myel ogram CT scan which he found to be consistent wwth the MR and
Dr. Johnston’s handwitten notes regarding the nyel ogramresults.
(CX-11, p. 20).

Dr. Bart hol onmew opi ned t hat based solely on Caimant’s history
provided to him Caimant’s pain and herniated disk are related to
the 1994 injury. (CX-11, pp. 20-21). He admtted that he has not
reviewed the nmedical reports of Dr. Tamme who provided the
initial treatnent to Caimant. (CX-11, p. 21). Dr. Barthol onew
opi ned that C ai mant shoul d have experi enced neck pain within a few
weeks to a nonth after the 1994 accident occurred. (CX-11, p. 22).
He opined Cainmant was a candidate for a C5-6 anterior cervica
di skectony and fusion. (CX-11, p. 22; CX-8, p. 2).

Upon review of the MR study, the post-nyelogram CT scan
report, the handwitten notes and the evaluation of Caimant, Dr.
Bar t hol omew f ound no evi dence of C4-5 invol venent. (CX-11, p. 23).
He further expl ained that the bone spurring indicated C ai mant was
havi ng abnormal notion at the C5-6 |level, which is associated with
degenerative disease or a traumatic experience. (CX-11, p. 24).
Dr. Bartholomewtestified that if the problemis at one disk | evel,
he wusually associates that with a traumatic experience while
problenms at three or four levels is nore consistent wth
degenerative change. (CX-11, p. 25). He opined if Caimnt’s
April 27, 1994 x-ray showed the bone spurs, Dr. Barthol omew woul d
attribute the bone spurring to a traumatic experience other than
the 1994 injury. |1d. He reiterated his belief that bone spurring
at a single level is nore than likely due to trauma. (CX-11, p.
26). Dr. Bartholonew noted that Cl ai mant’s bone spurring occurred
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at asingle level. 1d. Based on the history Cainmnt provided to
Dr. Barthol omew, he believed the disk herniation occurred before
Claimant returned to work after the 1994 injury. 1d.

Dr. Barthol omew opi ned O ai mant was capable of returning to
sonme sort of gainful enploynent in 1998. (CX-11, p. 27). Wth
respect to shoulder restrictions, Dr. Bartholomew would have
referred Claimant to an orthopaedi st. I d. From a cervical
standpoi nt, Dr. Barthol omewwoul d restrict C ai mant fromperformng
over head work i nvol ving repeated fl exi on and ext ensi on of the neck,

crawling and clinbing ladders. 1d. He estimated a three to six
month recovery period for Claimant followwng a single |evel
di skectony and fusion. (CX-11, p. 28). He further opined

Claimant’ s post-surgical physical restrictions would remain the
sane. |d.

On cross-exam nation, Dr. Bartholonewtestified that it could
be difficult to differentiate between C ai mant’s shoul der and neck
pain if the radicular neck conplaints were subtle while his
shoul der conpl aint was dom nant. (CX-11, p. 30). He reaffirned
his opinion that C aimnt should have experienced cervical pain
within three to four weeks of the injury. (CX-11, p. 30). Dr.
Bart hol omew stated that it is possible for severe shoulder painto
mask cervical radicul opathy and pain. (CX-11, p. 31).

Dr. Barthol omew also reaffirnmed his opinion that Cainmant’s
bone spurring was at a single level and therefore a result of a
traumati c event. (CX-11, p. 35). He opined that Caimnt’s
shoul der injury did not cause his neck problens. (CX-11, p. 36).
He further explained that the shoulder injury m ght have caused a
nmuscul ar aspect or soft tissue aspect of bilateral trapezius pain,
but should not have caused degenerative changes in the neck or
herni ated di sks. [d.

On re-direct examnation, Dr. Bartholomew testified that
al t hough he reviews vocational reports, he relies on functiona
capacity evaluations to determ ne whether a patient is capable of
performng certain types of physical jobs. (CX-11, p. 37).

Vocati onal Evi dence
Carla D. Seyler

Ms. Seyler, alicensed and certifiedrehabilitation counselor,
was accepted by the parties as an expert in the field of vocati onal
rehabilitation. (Tr. 162). She was retained by Enployer to
provi de an assessnent of Claimant’s enployability. 1d. M. Seyler
conducted an initial evaluation on Decenber 18, 1996 and fol | ow up
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reports on January 22, 1997 and June 11, 1999. (Tr. 163; EX-8).

She first nmet with Cainmant on Decenber 12, 1996, at which
ti me she obtained i nformati on regardi ng his educati onal background
and enpl oynent history. (Tr. 165). She reviewed the various
medi cal reports and identified the foll ow ng physical restrictions
per Dr. Steiner’s opinion: no heavy lifting and no overhead
activity with the right or left upper extremty. (Tr. 164). M.
Seyl er based the |abor nmarket survey on Claimant’s transferable
skills and physical restrictions. (Tr. 166). Once she | ocated
positions, she sought job approval from Drs. Hanmsa and Johnston.
(Tr. 169). Ms. Seyler testified that Dr. Hansa approved all
positions except the retail sales clerk and Dr. Johnston stated
that he does not review job descriptions. 1d. Thereafter, M.
Seyler closed Claimant’s file and did not reopen it until June
1999. Id.

After reopening Caimant’s file, Ms. Seyler reviewed
additional nedical records, Caimant’s deposition, net wth
Claimant and Drs. Barthol omew and Johnston and conducted anot her
| abor mar ket survey. (Tr. 170). She also wote to Drs. Steiner
and Hanmsa. |d. Drs. Bartholonew, Steiner and Hansa approved al
identified positions on June 11, 1999. |Id.

Ms. Seyler opined that there was a substantial nunber of jobs
for which O aimant could conpete in the job market. (Tr. 171).
When she contacted the various potential enployers, she infornmed
themof Claimant’s physical limtations to determne if alternate
jobs were suitable and appropriate. (Tr. 172). Ms. Seyler
testified that the 1999 |abor market survey yielded a range of
hourly wages from $7.00 to $8.00, while the 1997 |abor nmarket
survey yi el ded a range of hourly wages from$5.00 to $10.00. (Tr.
173). She further opined that the jobs identified can be perforned
by C ai mant and are within his geographi c conmunity, age, education
and enploynent skills. (Tr. 173-174).

Ms. Seyler provided Claimant with a vocational test and asked
himto conplete and return it if he was interested in returning to
wor k, but she never received the formfromhim (Tr. 176). She
reaffirmed that C aimant is enployable within the | abor market and
beli eved he was capable of performng light duty work as of July
1996, as opined by Dr. Steiner. (Tr. 178).

On cross-exam nation, Ms. Seyler testified that the potenti al
enpl oyers with whom she spoke were aware of Cainmant’s nedical
condition and disabilities. (Tr. 179). In 1997, the follow ng
positions and potential enployers were identified:
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1. Mechanic electronic technician wth WEMCO, I nc.
($10.00/ hr) - duties include repairing and adjusting sew ng
machi nes using hand tools. Enployees may alternate sitting,
standi ng and wal king. No overhead work is required. On rare
occasions, lifting up to 40-50 pounds nay be required, but
assistance is provided. (Tr. 180; EX-8, p. 20).

2. Cake baker trainee with MKenzie's ($5.00/ hour) - duties
i nclude preparing bakery goods and keeping the work area
cl ean. Enpl oyees may alternate standing and wal ki ng and may
sit during breaks. Lifting requirenents do not exceed 20-30
pounds. Physical requirenents include frequent reaching and
handl i ng, but no overhead work is required. (Tr. 180; EX-8,
p. 21).

3. Retail sales clerk with Sears Roebuck ($7.00/hour) -
duties involve assisting custoners w th hardware purchases.
Alternate standing and walking are allowed. Lifting
requi renents do not exceed 25 pounds and no overhead work is
required. (Tr. 180; EX-8, p. 21).

4. Security guard with Riverside Hilton ($7.05/ hour) - duties
i nvol ved patrolling hotel grounds and docunenting incident
i nformati on. Alternate sitting, standing and walking is
al | oned. Physi cal requirenents include bending, stooping,
kneel ing and occasional stair clinbing. No heavy lifting or
overhead work is required. (Tr. 180; EX-8, p. 21).

5. Flow nmeter repair nechanic with Thonpson Equipnent
($6.30/hr) - duties involve taking floweters apart and
sandbl asting, painting and lining them Alternate sitting,
standing and walking is allowed. Lifting up to 25 pounds is
required. Wrk is performed at waist |level so that no
overhead work is required. (Tr. 180; EX-8, p. 21).

6. Gate guard with Bayou State Security ($5.50-%$6.00/ hour) -
duties involve providing security services at an assigned
site. Alternate sitting, standing and wal king is allowed.
Lifting does not exceed 10 pounds and no overhead work is
required. (Tr. 180; EX-8, p. 22).

7. Parking cashier with Riverside Hlton ($5.00/hour) -
duties involve accepting paynents for parking. Enployees may
sit or stand in the parking booth. No heavy lifting or
st renuous physi cal demands are involved. No overhead work is
required. (Tr. 180; EX-8, p. 22).

8. Splicer packaging clerk with K & B ($6. 35/ hour) - duties
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involve using a hand held splicer to splice film placing
photos into envel opes and packagi ng shipnents. Al ternate
sitting, standing and walking is allowed. No repetitive
overhead work i s required, but enpl oyees nust be able to reach
and handle. (Tr. 180; EX-8, p. 22).

In the June 11, 1999 vocational assessnent and | abor market
survey, Ms. Seyler identifiedthe foll ow ng positions and potenti al
enpl oyers:

1. Flow nmeter repair mechanic with Thonpson Equipnent -
duties involve taking apart, perform ng sandbl asti ng,
painting, and lining work on flow neters. Job training is
provided and a high school education is preferred. The
enpl oyee nust pass a general know edge test covering reading
and math skills. Physical requirements include alternate
sitting, standing, wal ki ng, occasional bending and lifting up
to 25 pounds. No overhead liftingis required. (EX-8, p. 9).

2. Locksmth with Custom Lock & Key - duties involve
installing, repairing, rebuilding and servicing nechanical or
el ectrical |ocking devices, as well as using handtools and
cutting or duplicating keys. Job training is provided and t he
enpl oyee nust be capable of reading and witing. Physi ca
requi renents include alternate sitting, standing, wal ki ng and
lifting no nore than 20 pounds. Hourly wage rates begin at
$7.00. No overhead lifting is required. (EX-8, p. 9).

3. Security officer with Hyatt Hotel and R verside Hlton -
duties include patrolling hotel prem ses to maintain order and
enforce regqgul ations. Job training is provided and the
enpl oyee nust be capable of reading and witing to conplete
i ncident reports. No overhead lifting is required. (EX-8, pp.
9-10).

The Hyatt Hotel position requires occasional sitting at a desk
to check-in enployees and dispatch other security officers.
Addi tional ly, enployees nay alternate standing and wal ki ng,
but can sit during breaks and lunch. Liftingislimted to 20
pounds and wages begin at $7.65 per hour. (EX-8, p. 10).

The Riverside Hlton position requires occasionally driving a
security cart or clinbing stairs. Enpl oyees may alternate
standi ng and wal ki ng, but may sit during lunch. Lifting is
| ess than 20 pounds and wages begin at $7.05 per hour. (EX-8,
p. 10).

4. Custoner service phone representative with Hone Depot -
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duties include helping custonmers wth questions regarding
different products. Job training is provided and enpl oyees
must possess good comruni cation skills, as well as be able to
read and wite. This position was classified as sedentary,
with the ability for the enployee to alternate positions as
needed. No heavy lifting is involved and wages are between
$7.00 - $8.00 per hour. No overhead lifting is involved.
(EX-8, p. 10; Tr. 181).

Ms. Seyl er opined that C ai mant possessed transferable skills
to transition from master nechanic to any of the positions
identified. (Tr. 184). She further believed that the best job
match for Caimant would be performng |ight nechanical repair,
“l'tke the locksmth, or the tie-manufacturing conpany, repair the

sew ng machines.” (Tr. 187). No previous experience was required
for any of the identified positions, but Caimant’s skills “woul d
be very attractive to these types of enployers.” 1d.

In response to the undersigned s questioning, M. Seyler
explained that the splicer position description requires
occasional, not repetitive, use of a control on a nmachi ne over head.
(Tr. 190). Wth respect to the flow neter repair nechanic job
description which does not indicate whether overhead work is
required, Ms. Seyler testified that she asked t he enpl oyer whet her
any overhead lifting was required and was told “no.” (Tr. 190-
191). M. Seyler explained that although she did not indicate in
the 1999 survey, the follow ng positions do not require overhead
work: flow nmeter repair nechanic; |ocksmth; security officer; and
custoner service representative. (Tr. 191-193).

Ms. Seyler also testified that if any of the identified
positions required overhead |ifting, she would have listed that
requirenent in the job description. (Tr. 194).

The Contentions of the Parties

Cl ai mant argues that his cervical conplaints arose “shortly
after” the April 27, 1994 work accident and thus, the cervica
conditionis wirk-related. He further clains that due to his work-
rel ated shoul der and cervical injuries, the request for cervical
surgery, which was recommended by Dr. Hansa, is necessary and
reasonable. Additionally, Cainmnt contends that until surgery is
performed, he has not yet reached maxi mum nedical i nprovenent.
Finally, it is mintained that Enployer failed to establish
suitable alternative enploynent since Ms. Seyler’s |abor market
surveys contain “unscientific, non-randomdescriptions of selected
j obs.”
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Enpl oyer/ Carrier, on the other hand, argue that Cainmnt’s
cervical injuries are unrelated to either the 1994 or 1996 work
accidents and resultant injuries. Additionally, it is argued that
Cl ai mant reached maxi mum nmedi cal inprovenent on March 10, 1997
Furthernore, it is contended that C aimant’s request for cervical
surgery should be deni ed because no physician, except Dr. Hansa,

has recomended such surgery. Enpl oyer/ Carrier urge the
undersigned to discredit Dr. Hansa's testinony and nmedi cal opinion
inlight of his lack of qualifications. It is also nmaintained that

suitable alternative enpl oynent was established by Ms. Seyler and
that Caimant failed to act diligently in seeking alternate
enpl oynent and is thus precluded from permanent total disability
conpensati on benefits. Moreover, Enployer/Carrier contend Section
8(f) relief should be granted since (1) C aimant had a pre-existing
permanent right shoulder inpairnment resulting from a prior non-
occupational torn rotator cuff and a torn rotator cuff in his |eft
shoul der; (2) the condition was mani fest to Enployer; and (3) the
prior tear conbined with the 1994 work-related injury contributed
to a materially and substantially greater disability than would
have resulted fromthe March 1, 1996 injury al one.

V. DI SCUSSI ON

It has been consistently held that the Act nust be construed
liberally in favor of the Claimant. Moris v. Eikel, 346 U. S. 328,
333 (1953); J. V. Vozzolo, Inc. v. Britton, 377 F. 2d 144 (D.C
Cr. 1967). However, the United States Suprene Court has
determ ned that the "true-doubt” rule, which resol ves factual doubt
in favor of the Caimnt when the evidence is evenly bal anced
vi ol ates Section 7(c) of the Adm nistrative Procedure Act, 5 U S. C
Section 556(d), which specifies that the proponent of a rule or
position has the burden of proof. Director, ONCP v. G eenw ch
Collieries, 512 U.S. 267, 114 S.Ct. 2251 (1994), aff'g. 990 F.2d
730 (3rd Gr. 1993).

In arriving at a decision in this matter, it is well-settled
that the finder of fact is entitled to determne the credibility of
W tnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of any
particul ar nedi cal exam ners. Avondal e Shipyards, Inc. v. Kennel,
914 F. 2d 88, 91 (5th Cr. 1988); Atlantic Marine, Inc. and Hartford
Accident & Indemmity Co. v. Bruce, 661 F. 2d 898, 900 (5th Gr.
1981); Banks v. Chicago Grain Trimers Association, Inc., 390 U S
459, 467, reh'g denied, 391 U S. 929 (1968).

A. Dr. Hansa’'s Qualifications

Enpl oyer submtted a notionin limne to exclude the testinony
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of Dr. Hansa because he “is not qualified to provide expert
testinmony” according to Daubert v. Merrill-Dow Pharmaceutical,
Inc., 509 U.S. 579 (1993). (EX-30). It is argued that Dr. Hansa
is not board-certified or board-eligible.® dainmant, on the other
hand, argues that board eligibility nor board certification is a
prerequisite for being qualified as an expert w tness under Rule
702 of the Federal Rules of G vil Procedure.

The admnistrative law judge is not bound to accept the
opinion or theory of any particular nedical examner. The judge
may rely upon his personal observation and judgnent to resolve
conflicts in the nedical evidence. Furthernore, he is not bound to
accept the opinion of a physician if rational inferences cause a
contrary conclusion. See e.q., Parkland, Inc. v. Drector, OACP,
877 F. 2d 1030, 1033 (D.C. Gr. 1989); Hullinghorst Industries, Inc.
v. Carroll, 650 F.2d 750, 760 (5'" Cir. 1981); Todd Shi pyards Cor p.
v. Donovan, 300 F.2d 741 (5'" Gr. 1962).

The trier of fact alone determnes the credibility and wei ght
to be attached to the testinony of a nedical expert and can base
his finding on a physician’s opinion and, then, on another issue,
find contrary to the sanme physician’s opinion on that issue.
Pinpinellav. Universal Maritine Service, Inc., 27 BRBS 154 (1993).

As noted hereinabove, Dr. Hansa, who is Claimant’s treating
physi ci an, i s an orthopaedi c surgeon who has failed to attai n board

certification on tw separate occasions. (Tr. 62- 64) .
Additionally, he testified that he is board-eligible but does not
actually neet the qguidelines for board eligibility. | d.

Furt hernore, he does not hold staff privileges at any hospital and
t hus, does not performsurgeries. (Tr. 66).

Dr. Steiner, who was also Claimant’s treating physician, is a
board-certified orthopaedi c surgeon who holds staff privileges at
East Jefferson Hospital, Doctor’s Hospital of Jefferson, Touro
Infirmary, Menorial Hospital and Kenner Regional. (EX-15a, pp. 36-
37) . He received his first certification in 1986 and was re-
certified in 1996. (EX-15a, p. 36).

5 According the American Board of O'thopaedic Surgery
Exam nation requirenments, only candi dates who pass Part | of the
written exam nation becone Board eligible for five years.

Candi dates who do not take and pass Part |l (the oral
exam nation) wthin those five years are no |onger Board eligible
and nust reapply for Part I. |In the present matter, Dr. Hansa

admtted that he has not reapplied for Part | since apparently
1976. (Tr. 62-64).



-30-

Additionally, Dr. Johnston is board-certifiedin neurosurgery.
(EX-14). Dr. Corales, who was accepted as an expert in the field
of neurosurgery, has been board-certified since 1984. (Tr. 196-
197) . Finally, Dr. Bartholomew testified that he is a board-
el i gi bl e neurosurgeon since he has not yet taken and passed the
oral portion of the exam nation.

Al though credentials, such as a board certification, provide
nore probative weight to be accorded to a physician’s nedical
opi nion, they alone are not necessarily determ native. Peteet v.
Dow Chemical Co., 868 F.2d 1428 (5'" Cr. 1989). Thus, in the
present matter, although Dr. Hansa's lack of credentials and
qualifications nmay accord his opinions |less probative weight, it
does not totally preclude his testinony and nedi cal opinions. 1d.

In light of the foregoing, | find Drs. Steiner, Johnston and
Corales’ credentials provide a basis for granting nore probative
wei ght to their mnedical opinions which are deened nore persuasive
and convincing than Drs. Hansa and Barthol omew s opi ni ons who do
not share the credentials or qualifications of opposing physici ans.
In review ng the nedi cal records and determ ni ng whet her C ai mant’s
cervical condition was work-related, | accorded greater probative
wei ght to the opinions of Drs. Steiner, Johnston and Coral es, whose
qualifications as a board-certified orthopaedi c surgeon and boar d-
certified neurosurgeons, respectively, | found to be nore
convincing and rational than those of Dr. Hanmsa and Dr.
Bart hol omew, who | acked qualitative credentials, in particular, a
board certification in their respective fields of practice.
Additionally, neither Dr. Hanmsa, nor Dr. Bartholonew exam ned
Claimant nore frequently than Dr. Steiner, who began treating him
in May 1994 and continuing thereafter.

In fact, Dr. Steiner began treating O aimant on May 27, 1994,
approximately one nonth after the work accident occurred, and
continued treatnment through March 6, 1995, at which time Dr.
Steiner opined Caimant reached maxi num nedi cal inprovenent and
assigned a 10% inpairnment rating to his right upper extremty.
(EX-11, pp. 1, 17). daimant was told to return on an “as needed”
basi s. More than one year after the work accident occurred,
Cl ai mant began treating in June 1995 with Dr. Hanmsa. (Tr. 72).
Wien Caimant was injured a second tinme, he was treated by both
Drs. Steiner and Hansa. Based on the foregoing, | accord greater
probative weight to Dr. Steiner’'s nedical opinion since he
eval uat ed and exam ned C ai mant nore t horoughly and frequently over
time for the two shoulder injuries and resultant disabilities than
did Dr. Hansa, who began treating C ai mant nore t han one year after
the 1994 injury occurred.
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Having concluded that greater probative weight wll be
accorded to the nedical opinions and testinony of Drs. Steiner,
Johnston and Corales, | will determ ne whether C aimant’s cervi cal

injury and condition are related to the 1994 or 1996 work
acci dent s.

B. Conpensable Injury

According to the Act, an injury is defined as an “acci dent al
injury or death arising out of and in the course of enploynment[.]”
33 US.C §902(2). A presunption that an injury arose out of the
course of enploynment arises once a clainmnt establishes a prinm

facie claimfor conpensation. Merrill v. Todd Pacific Shipyards
Corp., 25 BRBS 140 (1991); Stevens v. Tacoma Boat Building Co., 23
BRBS 91 (1990). In order to establish a prima facie claim for

conpensation, a claimant need not affirmatively establish a
connection between work and harm Rat her, a claimnt has the
burden of establishing only that he sustai ned physical harmor pain
and that an accident occurred in the course of enploynent, or
conditions existed at work, which could have caused the harm or
pain. Kier v. Bethlehem Steel Corp., 16 BRBS 128 (1984); Kelaita
v. Director, ONCP, 799 F.2d 1308 (9" Cir. 1982).

Cl ai mant’ s credi bl e subj ective conpl ai nts of synptons and pai n
can be sufficient to establish the elenent of physical harm
necessary for a prinma facie case and the invocation of the Section
20(a) presunption. See Sylvester v. Director, OANCP, 681 F.2d 359,
14 BRBS 984 (5'" Gir. 1982).

In the present matter, the parties stipulated that Clai mant
suffered fromtwo separate work-rel ated shoul der injuries on Apri
27, 1994 and March 1, 1996, respectively. At issue, however, is
whet her Claimant’s cervical injuries and condition are related to
ei ther shoul der injury and consequently the result of one or both
of the work accidents.

The 1994 Injury

As noted herei nabove, Caimant first presented wth cervi cal
conpl aints on June 21, 1995 when he began treatnent wth Dr. Hansa.
Prior to this date, Claimant initially treated with Dr. Tam m e on
April 27, 1994, the date of the accident. (CX-10, p. 6). At that
time, no cervical conplaints were made. Thereafter, on My 27,
1994, d ai mant began treating with Dr. Steiner, who never noted any
cervical conplaints. Upon initial examnation, Dr. Steiner felt
Cl aimant had a recurrent tear of the right rotator cuff. (EX-15a,
p. 10). He opined daimnt would be a good candi date for rotator
cuff surgery. Id. On August 11, 1994, dainmant underwent a
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rotator cuff repair. (EX-11, p. 5). Dr. Steiner opined C ai mant
reached maxi mum medi cal i nprovenent for the 1994 injury on March 6,
1995. (EX-11, p. 17). Throughout the course of his treatnent, Dr.
Steiner found no evidence of cervical spine pathol ogy during the
period he treated Claimant follow ng the 1994 injury. (EX-11, p.
18; EX-15a, p. 24). He further stated that his records contain
“absolutely no indication that [C aimant] had any cervical spine
conplaints or radicular conplaints while [Dr. Steiner] treated

him” (EX-11, p. 18; EX-15a, p. 24). Inportantly, Caimant did
not testify that he reported neck conplaints or problens to Dr.
St ei ner. Finally, Dr. Steiner opined that any cervical disk

herniation is unrelated to the April 27, 1994 work accident. (EX-
11, p. 18; EX-15a, p. 25).

More than one year after the accident occurred, d ainmant
presented to Dr. Hanmsa on June 21, 1995 with conpl ai nts of cervi cal
pain. (CX-9, pp. 8-12). It should be noted that Dr. Steiner never
noted that Caimant suffered from cervical pain or disconfort.
Additionally, Drs. Johnston and Coral es never noted or determ ned
any basis or cause for Caimant’s alleged cervical conplaints.
Upon exam nation and after review ng certain diagnostic tests, Dr.
Hansa opi ned that C aimant suffered froma ruptured cervical disk
at the C5-6 level. (Tr. 79). Dr. Hansa attributed the cervical
problens to the 1994 work-rel ated accident during which C ai mant
sust ai ned a shoulder injury. (Tr. 81).

It is further noted that only Drs. Tam m e, Steiner and Hansa
treated Caimant for his 1994 right shoul der injury.

Based on the foregoing, | find Dr. Steiner’s nedical opinion
wel | -reasoned and nore persuasive in establishing Caimant did not
have a work-rel ated cervical condition since he exam ned C ai mant
nmore frequently and thoroughly over tine than Dr. Hansa. Over his
course of treatnment, his neticul ous and detail ed nedical notes do
not note that dainmant ever conplained of cervical pain or
disconfort. Furthernore, Dr. Steiner’s notes do not acknow edge
that d aimant suffered fromcervical pain or disconfort. Moreover,
Dr. Steiner had nore opportunity to exam ne and eval uate C ai mant
over tinme than did Dr. Hansa, who began treating C ai mant nore than
one year after the injury occurred. Based on the foregoing, |I find
Dr. Steiner’s nedical opinion to be nore convincing and persuasive
than Dr. Hansa' s opinion. As explicated nore thoroughly
herei nabove, | find Dr. Steiner’s superior qualifications as a
board-certified orthopaedi c surgeon further supports ny reliance on
his sound nedical opinions, to which |I accord greater probative
wei ght .

Mor eover, the | atent appearance of the cervical conplaints,
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which was nore than one year following the accident, makes it
highly incredible that such a condition was related to the April
27, 1994 work accident. Dr. Steiner testified that although it was
possible Cainmant’s shoul der pain nmasked the neck pain, it was
“extrenely unlikely” in light of O aimant’s synptomatol ogy. (EX-
15a, pp. 30-31). He further explained that daimant’s shoul der
pain was not so severe that it would mask an obvi ous herni ated
cervical disk. (EX-15a, p. 31). Moreover, Dr. Barthol onew opi ned
Cl ai mant shoul d have experienced neck pain within a few weeks to
one nonth after the accident occurred, if he had a herniated di sk.
(CX-11, p. 22). However, as noted hereinabove, no cervical
conplaints were recorded until C aimant presented to Dr. Hanmsa on
June 21, 1995, one year and two nonths after the accident occurred.

Based on Dr. Steiner’s well-reasoned and persuasi ve nedi cal
opi nion and given the latency of Caimant’s cervical conplaints, |
find that C aimant has not established that he suffered a harm or
pain to his cervical region as a result of the April 27, 1994 work
acci dent. Consequently, 1 conclude that Caimant has failed to
establish a prima facie claimfor a conpensabl e cervical injury and
is therefore not entitled to the Section 20(a) presunption that his
cervical injury and condition arose out of and in the course of his
enpl oynment wth Enployer. See Greenwich Collieries, supra.

The 1996 Injury

As stated above, Caimant presented wth cervical conplaints
on June 21, 1995, which was approxi mately seven nonths before the
March 1, 1996 work accident occurred. @Gven the tenporal period,
it is inpossible to conclude that Caimant’s 1996 work injury
caused the cervical condition, which arose in 1995.

Foll ow ng the 1996 injury, Claimnt returned to Dr. Steiner,
al though he was concurrently treating with Dr. Hansa. At that
time, Dr. Steiner found “no hard objective physical findings”
referable to the cervical spine. (EX-15a, p. 26). The January 24,
1996 MRI showed, according to Dr. Hansa, a ruptured disk at the Cb5-
6 level. (Tr. 79; EX-23, p. 1). Although d aimnt was di agnosed
with a herniated disk at the C5-6 |level by Dr. Hanmsa, Dr. Steiner
did not find any problens with the cervical region during the
cervical spine exam (EX-11, p. 25). On Cctober 15, 1996, Dr.
Stei ner opined that any di sk problens seen on the January 24, 1996
MRl are unrelated to the April 27, 1994 work accident. (EX-11, p.
26) . Exam nation of Cdaimant’s cervical spine yielded normal
findings. (EX-15b, p. 8). Dr. Steiner ultimately concl uded that
Caimant’s cervical problens are unrelated to neither of the work-
related accidents. (EX-15b, pp. 12, 18, 20).
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Dr. Hanmsa, on the other hand, opined that the ruptured
cervical disk at the C5-6 |l evel was related to either of the work-
related accidents. (CX-9, p. 21). He believed that d ai mant had
an “unstabl e ri ght shoul der” condition which conti nued to aggravate
his neck. (Tr. 91). Dr. Hansa al so believed that neck pain can
m mc shoulder pain if C5-6 root involvenent is present. (Tr.
100) . He referred Caimant to Dr. Johnston for neurological
evaluation. (Tr. 115). Dr. Hansa acknow edged that Dr. Johnston
did not agree with his (Dr. Hansa's) findings that C aimant had a
herni ated di sk. [d.

Dr. Barthol onew al so opi ned that C ai mant suffered a herni ated
disk at the C5-6 level. (CX-11, p. 17; CX-8, p. 2). He believed
that since Claimant’s problem lie at one disk |evel, instead of
multiple disk levels, his injury was probably due to a single
traumati c experience, as opposed to degeneration. (CX-11, pp. 24-
25). Based on the history provided to him by Cdaimnt, Dr.
Bar t hol omew bel i eved the herniated disk occurred after the first
injury, but before the second. (CX-11, p. 26). Al t hough Dr.
Bart hol omew stated that based on Caimant’s history alone, the
herni ated di sk could be attributable to the 1994 injury, he opined
that O ai mant shoul d have experienced cervical pain three to four
weeks follow ng the accident. (CX-11, p. 30). Additionally, Dr.
Bart hol onew did not believe aimant’s shoulder injury caused his
neck problens. (CX-11, p. 36). He further explained that the
shoul der injury m ght have caused a nuscular or soft tissue aspect
of pain, but should not have caused degenerative changes in the
neck or herniated disks. |Id.

Dr. Johnston, who evaluated Caimant after the second work
acci dent based on Dr. Hansa' s referral, found no clinical signs of
cervical spinal cord or nerve root conpression. (EX-14, p. 8). He
totally disagreed with Dr. Hansa's findings and unequivocally
stated that C ai mant does not suffer froma ruptured disk. (EX- 14,
pp. 15, 24). He explained that certain neck problens “classically
woul d produce pain that would radiate from the neck through the
shoul ders and into the upper extremties,” but that Jdainmant did
not describe the aforenentioned radicular pain. (EX-14, p. 25).
Furthernore, there were no clinical findings that would *support
i nvol venent or suspicion of involvenent” of the C5-6 nerve root,
which in turn would cause Caimant’s neck pain. 1d. Finally, Dr.
Johnston opined that if Cdaimant’s 1994 or 1996 injuries
accelerated his condition, “which wuld be unconmmon,” d ainant
m ght experience neck pain. (EX-14, p. 27).

Additionally, Dr. Corales, who evaluated C aimant after the
1996 shoulder injury, found no evidence of a spinal cord injury.
(Tr. 202; EX-13, pp. 2-3). Dr. Corales reviewed the 1997 MRl and
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al though he found mld spondylosis at the C5-6 level, which he
opi ned could cause pinched nerve and neck problens, he did not
believe O ai mant had a ruptured cervical disk. (Tr. 204; EX-13, p.

3). In fact, Dr. Corales believed Dr. Hansa s opinion that
Claimant suffered froma ruptured cervical disk to be “conpletely
erroneous and incorrect.” (Tr. 207; EX-13, p. 4). Throughout his

testinmony, Dr. Corales reiterated that he found no evidence of C6
nerve root problens, nor did he find a “soft disk,” disk rupture or
herniation. (Tr. 209). Additionally, Dr. Coral es explained that
he tried on nunerous occasions to elicit “referred pain”® from
Claimant, but never obtained positive results. (Tr. 211).
Additionally, he disagreed with Dr. Barthol omew s opinion that
Claimant’ s herni ated di sks and disk pain are related to the initial
1994 injury. (Tr. 213). Moreover, Dr. Corales reviewed the
myel ogram and CT scan, which indicated a “defect” on the left of
the C6 nerve, and further expl ai ned that assum ng di stortion of the
nerve was present (which was not), pain would not radiate to the
index, mddle or littledigits. (Tr. 220). daimant, in fact, was
conplaining of pain radiating into his index, mddle and little
fingers. (Tr. 221).

In light of the foregoing nedical opinions, | find that
Claimant’s cervical conplaints are not related to the 1996 work
acci dent. After reviewng the various nedical records and
testinony, | find Drs. Steiner, Johnston, Coral es and Bart hol onew

extrenely well-reasoned and persuasive in establishing that the
cervical conditionis not attributable to the 1996 shoul der injury.
Every physician, except Dr. Hansa, agree that the cervical
condition is unrelated to the shoul der injuries. Based on Drs.
St ei ner, Coral es and Johnston’s sound nedi cal opi ni ons and superi or
qualifications, |I find that Cdaimant has not established that he
suffered a harmor pain to his cervical region as a result of the
March 1, 1996 work accident. Consequently, | conclude that
Claimant has failed to establish a prima facie claim for a
conpensabl e cervical injury and is therefore not entitled to the
Section 20(a) presunption that his cervical injury and condition
arose out of and in the course of his enploynment wth Enployer.
See G eenwich Collieries, supra.

C. Nature and Extent of Disability

Havi ng concluded that Claimant’s cervical injury is not a
conpensable injury and based on the parties’ stipulations that
Cl ai mant suffers fromtwo conpensabl e shoul der injuries, the burden

6 Dr. Corales explained that “referred pain” is also known
as shoul der and neck pain which “mmc” each other. (Tr. 211).
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of proving the nature and extent of his disability rests wth
Claimant. Trask v. Lockheed Shi pbuilding Construction Co., 17 BRBS
56, 59 (1980).

Disability is generally addressed in terns of its nature
(permanent or tenporary) and its extent (total or partial). The
per manency of any disability is a nedical rather than an econom c
concept. Disability is defined under the Act as an "incapacity to
earn the wages which the enployee was receiving at the tinme of
injury in the sane or any other enploynent.” 33 U.S.C. § 902(10).
Therefore, for Claimant to receive a disability award, an econom c
| oss coupled with a physical and/or psychol ogi cal inpairnment nust
be shown. Sproull v. Stevedoring Servs. of Anmerica, 25 BRBS 100,
110 (1991). Thus, disability requires a causal connection between
a worker's physical injury and his inability to obtain work. Under
this standard, a clainmnt may be found to have either suffered no
loss, a total loss or a partial |oss of wage earning capacity.

Permanent disability is a disability that has continued for a
| engthy period of tinme and appears to be of lasting or indefinite
duration, as distinguished fromone in which recovery nerely awaits
a normal healing period. Watson v. Gulf Stevedore Corp., 400 F.2d
649, pet. for reh'g denied sub nom Young & Co. v. Shea, 404 F.2d
1059 (5th Cr. 1968)(per curiam, cert. denied, 394 U S 876
(1969); SGS Control Services v. Director, ONCP, 86 F.3d 438, 444
(5th Gr. 1996). Aclaimant's disability is permanent in nature if
he has any residual disability after reaching maxi num nedi cal
i nprovenent. Trask, supra. Any disability suffered by d ai nant
bef or e reachi ng maxi nrummedi cal i nprovenent i s considered tenporary
in nature. Berkstresser v. WAshington Metropolitan Area Transit
Aut hority, 16 BRBS 231 (1984); SGS Control Services v. Director
ONCP, supra., at 443.

The question of extent of disability is an economc as well| as
a nedi cal concept. Quick v. Martin, 397 F. 2d 644 (D.C. Cr 1968);
Eastern S.S. Lines v. Mnahan, 110 F. 2d 840 (1st Cir. 1940)
Rinaldi v. General Dynami cs Corporation, 25 BRBS 128, 131 (1991).

To establish a prima facie case of total disability, the
cl ai mant nust show that he is unable to return to his regular or
usual enpl oynent due to his work-related injury. Elliott v. C&P
Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988); Louisiana |Insurance Guaranty
Association v. Abbott, 40 F.3d 122, 125 (5th Gr. 1994).
Claimant's present nedical restrictions nust be conpared with the
specific requirements of his wusual or former enploynent to
determ ne whether the claimis for tenporary total or permanent
total disability. Curit v. Bath Iron Wrks Corp., 22 BRBS 100
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(1988). Once Caimant is capable of performng his usual
enpl oynent, he suffers no | oss of wage earning capacity and is no
| onger disabl ed under the Act.

D. Maxi mum Medi cal | nprovenent (VM)

The traditional nmethod for determ ning whether an injury is
permanent or tenporary is the date of maxi mum nedi cal i nprovenent.
See Turney v. Bethlehem Steel Corp., 17 BRBS 232, 235, ftn 5.
(1985); Trask v. Lockheed Shipbuilding Construction Co., supra;
Stevens v. Lockheed Shi pbuilding Conpany, 22 BRBS 155, 157 (1989).
The date of maxi mum nedi cal inprovenent is a question of fact based
upon the medi cal evidence of record. Bal |l esteros v. Wllanette
Western Corp., 20 BRBS 184, 186 (1988); WIllians v. GCeneral
Dynam cs Corp., 10 BRBS 915 (1979).

An enpl oyee reaches maxi mum nedical inprovenent when his
condi tion becones stabilized. Cherry v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BRBS 857 (1978); Thonpson v. Quinton Enterprises,
Limted, 14 BRBS 395, 401 (1981).

In the present matter, nature and extent of disability and
maxi mum nedi cal inprovenent wll be treated concurrently for
pur poses of explication.

The 1994 I njury

In light of the nedical evidence presented by the parties, |
find and concl ude that C ai mant reached maxi nrumnedi cal i nprovenent
on March 6, 1995 with respect to his right shoulder injury.

Fol l owi ng the August 11, 1994 surgery, Caimant’s condition
Wi th respect to his right shoulder inproved. Dr. Steiner noted on
March 6, 1995 that C ai mant had reached maxi mum nedi cal i nprovenent
with respect to the right shoulder condition. (EX-11, p. 17). At
that tinme, Caimant was assigned a 10% inpairment rating to his
right upper extremty and was released to return to work, but was
restricted fromoverhead work i nvolving his right upper extremty.
Id. According to the record nedical evidence, Caimnt was not
treated by any physicians from March 6, 1995 until June 21, 1995,
at which time, Dr. Hansa began treating himfor right shoul der and
neck pain. (CX-9, pp. 8-12). Dr. Hanmsa opined that d aimant
continues to suffer froma right shoul der condition, is a candi date
for surgical intervention and thus, has not reached maxi num nedi cal
i nprovenent . Nei ther Drs. Johnston, Corales nor Barthol onew
exam ned C aimant for the 1994 shoulder injury. Additionally, no
ot her physician has disputed Dr. Steiner’s opinion regarding the
date of maxi num nedi cal i nprovenent.
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Gven Dr. Steiner’s superior qualifications as a board-
certified orthopaedi c surgeon and the I ength of tine over which he
treated Caimant’s right shoulder injury, | find his opinion
establishing the date O ai mant reached maxi mrum nedi cal i nprovenent
nor e persuasive and convincing than the opinion of Dr. Hanmsa, who
does not possess such qualitative credentials and did not exam ne
Cl ai mant as thoroughly and frequently over tine or in proximty to
the injury. Therefore, | find and conclude C ainmant reached
maxi mum nmedi cal i nprovenent on March 6, 1995 with respect to his
right shoulder injury. Accordingly, all periods of disability
prior to March 6, 1995 are considered tenporary under the Act.

In light of the foregoing, I find Caimant was tenporarily and
totally disabled fromApril 27, 1994, the date of injury, through
March 6, 1995, the date he reached maxi numnedi cal inprovenent, per
Dr. Steiner’s opinion. Thus, Claimant is entitled to tenporary
total disability conpensation benefits fromApril 27, 1994 t hrough
March 6, 1995, based on his average weekly wage of $573.55, and a
correspondi ng conpensation rate of $382.39 ($573.55 x 66%% =
$382. 39) .

Thereafter, having reached maxi num nedi cal inprovenent and
having a 10%i npai rnment rating assigned to him d ai mant was unabl e
toreturnto his fornmer regul ar enpl oynent as a nechani c because he
was restricted from overhead reaching and heavy lifting, thus
[imting himto |ighter duty work. Because C ai mant cannot return
to his former enploynent as a nechanic, he has established a case
of total disability. Since Ms. Seyler did not establish suitable
alternative enploynment until January 22, 1997, which is explicated

nmore thoroughly hereinbelow, | find that after reaching nmaximm
medi cal i nprovenent, Claimant’s disability status was per manent and
total. Thus, Claimant is entitled to permanent total disability

conpensati on benefits fromMarch 7, 1995 t hrough March 1, 1996, the
date of the second work-related injury, at which tinme, his status
reverted to tenporary and total, based on his average weekly wage
of $573.55, and a corresponding conpensation rate of $382.39
($573.55 x 66%5% = $382. 39).

The 1996 Injury

In light of the nedical evidence presented by the parties, |
find and concl ude that C ai mant reached maxi nrumnedi cal i nprovenent
on Septenber 17, 1996 with respect to his left shoulder injury.

The nedical evidence of record established that d ai nant
underwent a arthroscopy on his | eft shoul der on June 27, 1996 whi ch
was perforned by Dr. Hansa. (Tr. 82). Dr. Hansa testified that
followng the surgery, Claimant’s left shoulder condition
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stabilized and no further difficulties were experienced. Id

However, when Claimant returned to Dr. Steiner on Septenber 17,
1996, he conpl ai ned of constant pain in the | eft shoulder. (EX-11

p. 23, EX-15b, p. 21). At this tinme, Dr. Steiner recomended
vigorous rehabilitation physical therapy for the |left shoul der.’
(EX-15a, p. 26). Cdaimant was restricted from overhead reaching
and heavy lifting with either upper extremty. (EX-11, p. 25; EX-
15b, p. 21). Thereafter, no further conplaints of |left shoul der
pai n or disconfort were noted by Drs. Hansa or Steiner.® 1t should
be noted that Drs. Corales, Johnston and Barthol omew exam ned
Claimant to determne the pathology of the right shoul der and
cervical conditions. Thus, the aforenentioned physicians’ nedi cal
records do not contain any notes regarding Claimant’s | eft shoul der
condi tion.

Inlight of the foregoing nedical evidence, in particular, Dr.
Steiner’s records, which indicate that C ai mant continued to seek
treatnent for the l|eft shoulder condition, despite Dr. Hansa' s
testinmony that Caimant’s |left shoul der condition had stabilized,
| find that dainmant reached maxi num nedical | nprovenment on
Septenber 17, 1996, the date on which Dr. Steiner recomended
Cl ai mant engage i n a physical therapy program Since there were no
recorded conplaints regarding the |left shoulder condition after
this date and in the absence of any record evi dence of any physi cal
therapy thereafter, | find Septenber 17, 1996 a reasonable and
appropriate date on which dainmant reached naximum nedical
i nprovenent with respect to his left shoul der condition.

Thus, Caimant’s status reverted to tenporary total disability
when he injured his | eft shoul der on March 1, 1996. Thus, C ai mant
is entitled to tenporary total disability conpensation benefits
from March 1, 1996 through Septenber 17, 1996, and thereafter
per manent total disability conpensation benefits fromSeptenber 18,
1996 t hrough January 22, 1997, based on his average weekly wage of
$606. 92, and a correspondi ng conpensation rate of $404.63 ($606. 92
X 66%% = $404. 63).

Because C ai mant cannot return to his former enploynent as a
mechanic, he has established a case of total disability.

" The record is devoid of any evidence establishing how
|l ong O ai mant was engaged in a physical therapy program

8 Dr. Steiner’s subsequent nedical records dated Cctober
15, 1996 are devoid of any left shoul der conplaints by C ai mant.
As well, Dr. Hansa s subsequent nedical records dated August 11
1997 do not indicate that d ai mant conpl ai ned of |eft shoul der
pr obl ens.
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Thereafter, since suitable alternative enploynment was established
by Ms. Seyler on January 22, 1997, as explicated nore thoroughly
her ei nbel ow, and certain identified positions were approved by Dr.
Steiner, Caimnt’s status becane permanent and partial. Thus,
Claimant is entitled to permanent partial disability conpensation
benefits from January 22, 1997 and continuing through present,
based on the di fference between his average weekly wage at the tine
of the 1injury and his post-injury wage earning capacity.
Accordingly, Caimant shall receive $228.36 per week ($606.92 -
$264.40 = $342.52 x 66%% = $228.36) from January 22, 1997 and
continuing, based on his average weekly wage of $606.92 and his
post-injury wage earning capacity of $264.40.°

D. Suitable Alternative Enpl oynent

If the claimant is successful in establishing a prim facie
case of total disability, the burden of proof is shifted to
enpl oyer to establish suitable alternative enploynment. New Ol eans
(GQul fwide) Stevedores v. Turner, 661 F. 2d 1031, 1038 (5th G
1981). Addressing the issue of job availability, the Fifth Grcuit
has devel oped a two-part test by which an enployer can neet its
bur den:

(1) Considering claimnt's age, background, etc., what can
the clai mant physically and nentally do following his
injury, that is, what types of jobs is he capabl e of
perform ng or capable of being trained to do?

(2) Wthin the category of jobs that the claimant is
reasonably capabl e of perform ng, are there jobs
reasonably available in the community for which the
claimant is able to conpete and which he reasonably and
likely could secure?

® Claimant’s post-injury wage earning capacity is based
upon the hourly wages of the positions which | found to be
suitable alternative enploynent: three security guard positions
($7.05/ hr, $7.65/hr and $7.05/hr, respectively); gate guard
($5.50/ hr); parking cashier ($5.00/hr); locksmth ($7.00/hr); and

customer service representative ($7.00/hr). In the absence of
any evidence establishing that C ai mant would earn nore than the
m ni mum hourly wages indicated for each position, | conclude that

Claimant would earn the starting salary rate. H's post-injury
wage earning capacity was determ ned by averagi ng the hourly
wages of the identified positions and nmultiplying that figure by
40 hours per week: ($7.05 + $7.65 + $7.05 + $5.50 + $5.00 + $7.00
+ $7.00 = $46.25 + 7 = $6.61 x 40 hours per week = $264. 40).
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Turner, Id. at 1042. Turner does not require that enployers find

specific jobs for a claimant; instead, the enployer may sinply
denonstrate "the availability of general job openings in certain
fields in the surrounding comunity." P & M Crane Co. v. Hayes,

930 F. 2d 424, 431 (1991); Avondale Shipyards, Inc. v. Guidry, 967
F. 2d 1039 (5th Gr. 1992). However, the enployer nust establish
the precise nature and terns of job opportunities it contends
constitute suitable alternative enploynent in order for the
admnistrative lawjudge torationally determne if the claimant is
physically and nentally capable of performng the work and it is
realistically available. Piunti v. ITO Corporation of Baltinore,
23 BRBS 367, 370 (1990); Thonpson v. Lockheed Shipbuilding &
Construction Conpany, 21 BRBS 94, 97 (1988). Furthernore, a
showi ng of only one job opportunity may suffice under appropriate
ci rcunst ances, for exanple, where the job calls for special skills
whi ch the cl ai mant possesses and there are fewqualified workers in
the local community. P & M Crane, 930 F. 2d at 430. Conversely,
a showi ng of one unskilled job nmay not satisfy Enployer's burden.

Once the enployer denonstrates the existence of suitable
alternative enploynent, as defined by the Turner criteria, the

cl ai mant can nonetheless establish total disability by
denonstrating that he tried with reasonable diligence to secure
such enpl oynent and was unsuccessful. Turner, 661 F. 2d at 1042-

1043; P & MCrane, 930 F. 2d at 430. Thus, a claimnt nay be found
totally disabled under the Act "when physically capable of
performng certain work but otherwise unable to secure that
particular kind of work." Turner, 661 F. 2d at 1038, quoting
Danond M Drilling Co. v. Marshall, 577 F. 2d 1003 (5th Gr.
1978) .

In the present matter, Enployer/Carrier rely on the vocati onal
reports and | abor market surveys of M. Seyler to establish the
exi stence of suitable alternative enploynent. Since d ai mant
returned to work, albeit nodified or restricted duty involving no
overhead activity, after the 1994 injury, the | abor nmarket surveys
are applicable to the 1996 injury, after which dainmant did not
return to any type of gainful enploynent.

After reviewwng Ms. Seyler’'s |abor market surveys, | find
suitable alternative enpl oynent was established as early as January
22, 1997. As explicated nore thoroughly herei nabove, the foll ow ng
positions were identified in the 1997 |abor market survey: (1)
mechani cal electronic technician; (2) cake baker trainee; (3)
retail sales clerk; (4) security guard; (5 flow neter repair
mechanic; (6) gate guard; (7) parking cashier; and (8) splicer



-42-
packagi ng cl erk. 0

Therefore, based on the descriptions of the job duties by M.

Seyler, | find the follow ng positions are suitable and appropriate
for Caimant because the physical requirements conformwth his
physical limtations:' security guard; gate guard; and parking
cashi er. Each of these positions did not require any overhead

activities nor any lifting or carrying requirenments which exceeded
20 pounds. (Tr. 180; EX-8, pp. 20-22).

| find the nmechanical electronic technician position does not
constitute suitable alternative enploynent since lifting
requi renents up to 40-50 pounds may be required. Although it was
noted that assistance is provided wwth lifting, it is undeterm ned
as to what proportion Clainmant would be required to lift, if so
required. In Iight of the foregoing, | find this position to be
unsui t abl e.

| also find the cake baker trainee position does not

constitute suitable alternative enploynent. It was noted that
lifting requirements do not exceed 20-30 pounds, which do not
conformwith Dr. Steiner’s restrictions. Accordingly, | find this
position to be unsuitable.

Additionally, | find the retail sales clerk position to be
i nappropriate since enployees nmay be required to lift up to 25
pounds, an anount which exceeds Caimant’s physical limtations.
Therefore, | find this position does not constitute suitable

alternative enpl oynent.

Moreover, the flow nmeter repair nechanic position required
lifting up to 25 pounds, which exceeded daimant’s physical

10|t should be noted that Dr. Hansa approved each of these
positions identified in 1997, except the retail sales clerk
position and opi ned that C ai mant was capable of perform ng the
duties of each job. He later recanted his opinion stating that
Cl ai mant was not capable of performng any identified positions
due to lack of inprovenent in his condition. However, since |
accorded greater probative weight to the nedical opinions of Dr.
Steiner, due to his qualifications and the | engthy period over
which he treated Claimant, | will determne the suitability of
each position identified in the 1997 survey by utilizing Dr.
Steiner’s physical restrictions.

1 Dr. Steiner’s physical restrictions include: no heavy
lifting or carrying over 20 pounds and no overhead activity.
(EX-11, p. 16; EX-15a, p. 27; EX-15b, p. 20).
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restrictions. Thus, | find this position does not constitute
suitable alternative enploynent and is therefore unsuitable for
d ai mant .

Finally, 1 find the splicer packaging clerk position to be
unsui table since Ms. Seyler testified that one of the physica
requi renents of the job i s occasional use of a control on a machi ne
over head. Since Caimant has been restricted from any overhead
activity, the splicer packaging clerk position does not constitute
suitable alternative enpl oynent.

As not ed hereinabove, | found the security guard, gate guard
and parking cashier positions identified in the January 22, 1997
| abor market survey to constitute suitable alternative enpl oynent
since the job requirenents conformed with Caimnt’s physical
capabilities and did not exceed his limtations. Accordingly, |
find that Enpl oyer established suitable alternative enploynent on
January 22, 1997.

Wth respect to the 1999 | abor market survey, | find that each
of the positions, except the flow nmeter repair nechanic,?!?
constituted suitable alternative enploynent since the physical
requirenents of each job conformed with daimnt’s physical
capabilities and did not exceed the physical restrictions placed
upon him by Dr. Steiner. Additionally, Drs. Steiner, Hansa and
Bar t hol omew approved each of the positions identified in the 1999
survey as within Caimant’s physical limtations, which further
buttresses ny concl usion. Therefore, | find that Enployer
established suitable alternative enploynent on June 11, 1999, as
wel | as on January 22, 1997.

It should be noted that |I find Cainmant’s argunent that M.
Seyler’s labor nmarket surveys are “unscientific non-random
descriptions” without nerit and unpersuasive. To the contrary, |
found Ms. Seyler’s 1997 and 1999 | abor market surveys to be precise
and specific as to the nature and ternms of each job position, the
potential enployer, the wage rate to be paid and the availability
of each position to Caimant. Thus, | find that M. Seyler’s
surveys do, indeed, address Claimant’s enployability within the
appropriate job nmarket.

| f the enpl oyer establishes suitable alternative enpl oynent,

2 For the same reasons | found the 1997 flow neter repair
mechani ¢ position to be unsuitable, | so find the 1999 fl ow neter
repair mechanic position to not constitute suitable alternative
enpl oynent .
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the enpl oyee can nevertheless prevail in his quest to establish
total disability if he denonstrates he diligently tried and was
unable to secure enploynent. Hairston v. Todd Pacific Shipyards
Corp., 849 F.2d 1194 (9" Cir. 1998); Fox v. Wst State, lnc., 31
BRBS 118 (1997); Hooe v. Todd Shi pyards Corp., 21 BRBS 258 (1988).

In the present matter, Enmpl oyer established suitable
alternative enploynent on January 22, 1997 and thus, the burden
shifts to Caimnt to prove that he reasonably and diligently
attenpted to secure sone type of suitable alternative enpl oynent
within the conpass of opportunities shown by Enployer to be
reasonably attainable and available and nust establish a
wi | lingness to work. Turner, supra; see also Palunbo v. Director,
ONCP, 937 F.2d 70, 25 BRBS 1 (CRT) (2d Gr. 1991). |If a claimnt
denonstrates he diligently tried and was unable to obtain a job
identified by the enployer, he may prevail. Roger’s Terminal &
Shipping Co. v. Director, OANCP, 784 F.2d 687, 18 BRBS 79 (CRT) (5"
Cr. 1986). Finally, the claimnt nust reasonably cooperate with
the enployer’s rehabilitation specialist and submt to
rehabilitation eval uations. Vogle v. Sealand Terminal, 17 BRBS
126, 128 (1985).

In the present case, | find that C ai mant has not established
he has been diligent and/or reasonable in his attenpts toreturnto
work after the 1996 injury.

Claimant testified that he has not returned to work since the
1996 injury. (Tr. 132, 139). He also testified that he never
contacted the Departnent of Labor vocational departnent concerning
a request for job placenent. (Tr. 133). Furthernore, M. Seyler
provided C aimant with a vocational test and asked himto conpl ete
and return it if he was interested in returning to work, but she
never received a conpleted formfromhim (Tr. 176).

Based on the limted record evidence, | find that Caimant did
not engage in a diligent and reasonable search for alternative
enpl oynent and thus does not prevail in his quest to establish a
case of total disability.

E. Aut hori zation to treat with Dr. Hansa and authorization for
cervical surgery

Pursuant to Section 7(a) of the Act, the enployer is liable
for all medical expenses which are the natural and unavoi dabl e
result of the work injury. 1In order for Enployer to be liable for
Cl ai mant' s nmedi cal expenses, the expenses nust be reasonabl e and
necessary. Parnell v. Capitol Hill Msonry, 11 BRBS 532, 539
(1979). A claimant has established a prinma facie case for
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conpensabl e nedi cal treatnent where a qualified physicianindicates
treatnent is necessary for a work-related condition. Turner v.
Chesapeake & Potomac Tel. Co., 16 BRBS 255 (1984). Section 7 does
not require that an injury be economcally disabling in order for
Claimant to be entitled to nedical benefits, but only that the
injury be work-rel ated and t he nedi cal treatnent be appropriate for
the injury.

Additionally, the claimant has the right to choose an
attendi ng physician authorized by the Secretary to provide the
required nedical care. The Secretary is required to actively
supervi se the nedi cal care provided and to recei ve periodic reports
about it. The Secretary, through the District Director, has the
authority to determ ne the necessity, character and sufficiency of
present and future nedical care, and nay order a change of
physicians or hospitals if the Secretary deens it desirable or
necessary to the claimant’s interest, either on the Director’s own
initiative, or at the enployer’s request.

Under Section 7(b) and (c), the enpl oyer bears the burden of
est abl i shing that physicians who treated an i njured worker were not
aut hori zed to provide treatnment under the Act. Roger’s Term nal
supra. Additionally, the enployer is ordinarily not responsible
for the paynent of nedical benefits if a claimant fails to obtain
the required authorization. Slattery Assocs. v. Lloyd, 725 F.2d
780, 787 (D.C. Cr. 1984); Swain v. Bath Iron Wrks Corp., 14 BRBS
657, 664 (1982). Mor eover, an enployee cannot receive
rei nbursenent for nedi cal expenses under Section 7(d)(1) unless he
has first requested authorization, prior to obtaining treatnent,
except in cases of energency or refusal/neglect. 20 CF.R 8
702.421; Shahady v. Atlas Tile & Marble Co., 682 F.2d 968 (D.C
Cr. 1982).

In the present matter, Cl aimant is seeking paynent of nedi cal
expenses for treatnment rendered by Dr. Hansa. It should be noted
that Dr. Hanmsa was not Enployer’s choice of physician, nor was
Claimant referred to him by another treating and authorized
physi ci an. Rather, O aimant sought treatnent fromDr. Hansa on his
own accord and w thout any authorization from Enpl oyer.

Current jurisprudence does not denonstrate that retroactive
aut horization can occur, but rather requires authorization for
medical treatnent to occur before seeking treatnment from a

physi ci an, except in cases of energency or refusal/neglect. In the
present case, Cainmant chose treatnent by Dr. Hansa on his own
accord. Drs. Steiner, Johnston, Corales and Barthol omew had

previously treated Caimant for his work-related injuries and such
treatment was authorized and paid for by Enployer. The facts in
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this case do not indicate that at the tinme Cainmnt sought
treatnent from Dr. Hanmsa that such treatnment was on an energency
basis, since he was concurrently treating with other physicians.
Moreover, at no tinme prior to beginning treatnent with Dr. Hansa
did Enpl oyer refuse or neglect to provide nedical treatnment. In
fact, C aimant was receiving concurrent nmedical treatnment frombDr.
Stei ner which was being paid for by Enployer at the sane tine he
was treating with Dr. Hansa.

Theref ore, based upon the facts presented and in |ight of the
foregoing jurisprudence, | conclude that Enpl oyer is not liable for
the nmedical treatnent rendered to Clainmant by Dr. Hansa because
Claimant failed to receive proper authorization for such treatnent
from Enpl oyer or the Departnent of Labor before being treated by
Dr. Hansa.

Wth respect to the authorization for cervical surgery, since
| previously found Claimant’s cervical condition to be unrelated to
his work accidents of April 27, 1994 and March 1, 1996, | find
Enmpl oyer is not liable for cervi cal surgery expenses.
Alternatively, Drs. Steiner, Johnston and Corales opined that
Claimant is not a candidate for cervical surgery. Drs. Hansa and
Bart hol omew bel i eve Cl aimant is an i deal candi date for a di skectony
and fusion. Gven Drs. Steiner, Coral es and Johnston’s excepti onal
qualifications as an orthopaedi c surgeon and neurosurgeons, | find
their opinions nore persuasive and well-reasoned than Drs. Hansa
and Bart hol omew s opinion in establishing that cervical surgery is
unnecessary and i nappropriate. Consequently, | find that Enployer
is not liable for cervical surgery expenses.

F. Section 8(f) Relief

Enpl oyer/ Carrier contend that they are entitled to Section
8(f) relief with respect to both the April 27, 1994 and March 1,
1996 injuries because Caimant’s current disabled condition is a
conbi ned result of an earlier shoul der condition and the 1994 work
injury, respectively.

The District Director filed a post-hearing brief urging deni al
of Section 8(f) relief in favor of Enployer/Carrier. It is
contended that Enployer/Carrier have failed to established that
Claimant’ s current permanent partial disability, resulting fromthe
March 1, 1996 work injury, is materially and substantially greater
than that which would have resulted fromthe 1994 injury al one.

Section 8(f) of the Act provides in pertinent part:

(f) Injury increasing disability: (1) In any case
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i n whi ch an enpl oyee havi ng an exi sti ng per manent
partial disability suffers [an] injury...of total
per manent disability or of death, found not to be
due solely to that injury, of an enpl oyee having
an existing permanent partial disability, the
enpl oyer shal | provi de in addi tion to
conpensati on under paragraphs (b) and (e) of this
section, conpensation paynents or death benefits
for one hundred and four weeks only.

(2)(A) After cessation of the paynents...the
enpl oyee...shall be paid the remainder of the
conpensation that woul d be due out of the speci al
fund established in Section 44...

33 U.S.C. § 908(f).

Section 8(f) shifts liability for permanent partial or
permanent total disability fromthe enployer to the Special Fund
when the disability is not due solely to the injury which is the
subject of the claim Director, ONP v. Cargqgill, Inc., 709 F.2d
616, 619 (9" Gir. 1983).

The enpl oyer nust establish three prerequisites to be entitled
to relief under Section 8(f) of the Act: (1) the claimant had a
pre-existing permanent partial disability; (2) the pre-existing
disability was manifest to the enployer; and (3) the current
disability is not due solely to the enploynent-related injury. 33
US C 8908(f); Two “R Drilling Co., Inc. v. Director, ONP, 894
F.2d 748, 750 (5" Cir. 1990); Director, OANP v. Canpbell
| ndustries, Inc., 678 F.2d 836 (9" Cir. 1982); C & P Tel ephone Co.
v. Director, ONP, 564 F.2d 503 (D.C. Cr. 1977); Lockhart v.
General Dynamics Corp., 20 BRBS 219, 222 (1988). I n per manent
partial disability cases, an additional requirenent nust be shown,
i.e., that daimant’s disability is materially and substantially
greater than that which would have resulted from the new injury
al one. 33 US.C 8 908(f)(1); Louis Dreyfus Corp. v. Director,
ONCP, 125 F.3d 884 (5" Cir. 1997).

An enpl oyer may obtain relief under Section 8(f) of the Act
where a conbi nation of the claimant’s pre-existing disability and
his |ast enploynent-related injury result in a greater degree of
permanent disability than the cl ai mant woul d have i ncurred fromthe
last injury alone. Dorector, OAMCP v. Newport News Shipbuilding &
Dry Dock Co., 676 F.2d 1110 (4'" Cir. 1982); Conparsi v. Matson
Term nal s, | nc., 16 BRBS 429 (1984). Enpl oynent -rel at ed
aggravation of a pre-existing disability wll suffice as
contribution to a disability for purposes of Section 8(f) relief,




-48-

and the aggravation will be treated as a second injury in such
cases. Strachan Shipping Co. v. Nash, 782 F.2d 513, 516 (5" Gr.
1986) (en banc).

Section 8(f) istoliberally applied in favor of the enpl oyer.
Maryl and Shi pbuilding & Dry Dock Co. v. Director, OANCP, 618 F.2d
1082 (4" Cir. 1980); Director, OACP v. Todd Shipyards Corp., 625
F.2d 317 (9" Cir. 1980). The reason for this liberal application
for Section 8(f) is to encourage enployers to hire disabled or
handi capped i ndi vidual s. Lawson v. Suwanee Fruit & Steanship Co.,
336 U.S. 198 (1949).

“Pre-existing disability” referstodisability in fact and not
necessarily disability as recorded for conpensation purposes. |d.
“Disability” as defined in Section 8(f) is not confined to
condi ti ons which cause purely economc loss. C & P Tel ephone Co.,
supr a. “Disability” includes physically disabled conditions
serious enough to notivate a cautious enployer to discharge the
enpl oyee because of a greatly increased risk of enploynent-rel ated
acci dents and conpensation liability. Canpbell Industries, Inc.,
supra; Equitable Equipnent Co., Inc. v. Hardy, 558 F.2d 1192 (5'"
Cr. 1977).

1. Pre-existing permanent partial disability
a. The 1994 Injury

| find that the nedical evidence of record does not establish
that C aimant suffered a pre-existing permanent partial disability
before his 1994 injury. Although the nedical evidence indicates
that C aimant sustained a prior rotator cuff tear in April 1985,
there is no evidence that he suffered any residual disability as a
result of the condition. (EX-9, p. 1). As a result of the 1985
injury, Caimnt underwent a acrom opl asty and rotator cuff repair.
(EX-9, p. 10). Followi ng the procedure, Cainmnt recovered
conpletely and did not experience any conplications. (EX-9, p
44). The treating physician noted that C aimant shoul d engage in
only limted activity and keep his armin a sling at all tines.
Id. daimnt attended a physical therapy programfoll ow ng surgery
t hrough February 20, 1986. (EX-9, pp. 47-59). The physi cal
therapy notes indicate that Claimant’s condition inproved. 1 d.
Claimant testified that he recovered conpletely from the 1985
injury and returned to work with no restrictions whatsoever.

It should be noted that Dr. Steiner opined that many patients
who have undergone rotator cuff acrom opl asty, such as C ai mant did
in 1985, have residual problens, such as weakness, stiffness,
[imtation of notion, popping and grinding in the rotator cuff.
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(EX-15a, pp. 7-8). However, the record is totally devoid of any
evi dence that C ai mant conpl ai ned of such synpt omat ol ogy from 1985
until the 1994 injury. Rather, C aimnt worked regul ar duty work
wi th no physical restrictions until he sustained another injury to
his right shoulder in 1990. The 1990 injury was treated by Dr.
Tam m e, who eventually released Claimant to return to regul ar duty
work with no restrictions on May 14, 1990 and no residual problens
wer e not ed.

In light of the foregoing, | find and concl ude that Enpl oyer
has not established that C ai mant suffered a pre-existing permanent
partial disability to his right shoulder before his 1994 injury.
Al t hough the nedi cal evidence establishes that O ai mant sustai ned
a prior injury, which did not result in any residual disability
precluding or limting Caimnt fromengaging in a full range of
physi cal capabilities. Since Enployer has not net the first
requirenent for Section 8(f) relief with respect to the 1994
injury, the request is DENIED. Thus, a determ nation of whether
Enpl oyer nmet the second and third requisites for Section 8(f)
relief for the 1994 injury is noot and need not be addressed in
this Decision and Order.

b. The 1996 Injury

Wth respect to the 1996 shoul der injury, the nedical evidence
of record clearly establishes that Caimant injured his right
shoulder in 1994 and suffered a resultant permanent parti al
disability, which was present prior to the March 1, 1996 work
injury. The evidence indicated that C aimant suffered froma torn
rotator cuff to his right shoulder in 1994. (EX-15a, p. 12; EX-11
p. 3). daimnt underwent a rotator cuff surgery on August 11,
1994 to repair the right shoulder. (EX-11, p. 5). Additionally,
Dr. Steiner assigned Caimant a 10% inpairnment rating and
restricted hi mfromusing the right upper extremty in any over head
reaching and heavy lifting activities. (EX-11, p. 17). On Mrch
6, 1995, Dr. Steiner opined Caimnt reached maxi num nedi cal
i nprovenent with respect to the right shoul der condition. 1d.

In view of Claimant’s history of right shoul der problens and
t he persuasive and sound nedical diagnosis of Dr. Steiner, it is
clear that Cdaimant’s condition constituted a pre-existing
permanent disability. Thus, inlight of the foregoing, | find and
concl ude that Enployer has established that Caimant suffered a
pre-existing permanent parti al di sability. Accordi ngly,
Enpl oyer/ Carri er have established the first requirenent for Section
8(f) relief.
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2. Manifestation to Enpl oyer

The judicially created “mani fest” requi rement does not nandate
actual know edge of the pre-existing disability. 1f, prior to the
subsequent injury, enployer had know edge of the pre-existing
condition, or there were nedical records in existence from which
the condition was objectively determ nable, the rmanifest
requi renment will be net. Eymard & Sons Shipyards v. Smith, 862
F.2d 1220 (5'" Cir. 1989); Equitable Equipnent Co., supra.

The nmedi cal records need not indicate the severity or precise
nature of the pre-existing condition for it to be manifest. Todd
V. Todd Shipyards Corp., 16 BRBS 163 (1984). If a diaghosis is
unstated, there nust be a sufficiently unanbi guous, objective and
obvious indication of a disability reflected by the factual
information contained in the avail abl e nedical records at the tine
of the injury. Furthernore, a disability is not “manifest” sinply
because it was “di scoverable” had proper testing been perforned.
CG WIIlis, Inc. v. Director, ONCP, 31 F.3d 1112, 28 BRBS 84 (CRT)
(1994) (12" Cir. 1994); Eynmard & Sons, supra. There is no
requi renent that the pre-existing condition be manifest at the tine
of hiring, only that it be manifest at the tinme of the conpensable
(subsequent) injury. Dorector, OMP v. Carqgill, Inc., supra.

A review of the nmedical records that pre-date Caimant’s March
1, 1996 work injury reveals C aimant had been di agnosed wth and
treated for prior shoulder conditions, including two torn rotator
cuffs to his right shoul der, which were the result of the 1985 and
1994 accidents, respectively. The nedical records are replete with
evi dence establishing the existence of Claimant’s prior shoul der
condi ti ons. Thus, | find that the nedical evidence of record
establishing Caimant’s pre-existing permanent condition to his
ri ght shoul der, were avail abl e and nmanifest to Enpl oyer/ Carrier at
the time of the Mrch 1, 1996 work accident and injury.
Accordingly, Enployer/Carrier have nmet the second requirenent
necessary to establish entitlenent to Section 8(f) relief for the
1996 injury.

3. The pre-existing disability’s contribution to a greater
degree of permanent disability

Section 8(f) wll not apply to relieve Enployer/Carrier of
liability unless it can be shown that an enployee’'s permanent
disability was not due solely to the nost recent work-related
injury. Two “R Drilling Co., supra. An enployer nust set forth
evi dence to show that claimant’s pre-existing permanent disability
conbines with or contributes to claimant’s current injury resulting
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in a greater degree of permanent partial or total disability. 1d.
If claimant’ s permanent disability is a result of his work injury
al one, Section 8(f) does not apply. Picoriello v. Caddell Dry Dock
Co., 12 BRBS 84 (1980); C & P Tel ephone Co., supra. Mor eover,
Section 8(f) does not apply when claimant’s permanent disability
results from the progression of, or is a direct and natural
consequence of, a pre-existing disability. cr. Jacksonville
Shi pyards, Inc. v. Director, OANCP, 851 F.2d 1314 (11'" Cir. 1988).

The fact finder’s inquiry must “of necessity be resol ved by
i nferences based on such factors as the perceived severity of the
pre-existing disabilities and the current enploynent injury, as
well as the strength of the relationship between them?” Ceres
Marine Terminal v. Director, OACP, 118 F.3d 387, 391 (5" Cr.
1997). Additionally, the burden of establishing contribution or
conbination and resulting disability which is mterially and
substantially greater rests with Enployer/Carrier.

Wth respect to Caimant’s left shoulder condition in the

present matter, | find the nedical evidence of record supports a
conclusion that Caimant’s current permanent disability is not due
solely to his March 1, 1996 work-related injury. Claimnt’s

treating physicians, Drs. Steiner and Hansa, recognized C ai mant
suffered from a pre-existing shoul der condition. Fol |l ow ng the
first injury, Dr. Steiner assigned 10% inpairnent rating to
Claimant’ s right upper extremty as a result of his condition and
restricted himfrom any overhead reaching and heavy lifting with
the right upper extremty al one. Followng the 1996 injury, Dr.
Steiner permanently restricted C ai mant fromoverhead reachi ng and
heavy lifting wth both extrenties. Al t hough no physician
expressly opined that Caimant’s present disability is materially
and substantially greater than if he had suffered fromthe 1996
injury only, it is clear by Dr. Steiner’s assignnment of physical
restrictions that Caimant’s 1994 physical restrictions conbi ned
with Cdaimant’s current physical restrictions resulting in a
greater degree of permanent partial disability with respect to his
upper extremties. It should be noted that no other physician
di sputes Dr. Steiner’s nedical opinion and physical restrictions
assigned to C ai mant.

In light of the foregoing, | find that based on Dr. Steiner’s
wel | -reasoned, persuasive and sound nedical opinion, Caimnt’s
current disability is not due solely to the March 1, 1996 injury,
but rather, is a conbination of the pre-existing right shoul der
condition fromwhich he suffered and the injury resulting fromthe
nost recent work-related accident. In light of the additional
physi cal restrictions assigned foll ow ng the second work injury, |
further find that Cdaimant’s pre-existing shoulder condition
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materially and substantially affected his current condition and
resulted in a greater degree of permanent disability. Therefore,
Enpl oyer/ Carrier have established the third requirenent necessary
for entitlement to Section 8(f) relief.

It should be noted that in light of the foregoing nedical
evidence of record, | find the D strict Director’s argunent
unper suasi ve and therefore, do not accord any probative weight to
it.*® Accordingly, Enployer/Carrier’s request for Section 8(f)
relief is hereby GRANTED.

V. | NTEREST

Al t hough not specifically authorized in the Act, it has been
an accepted practice that interest at the rate of six per cent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1974). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to insure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shi pbuilding
& Dry Dock Co., aff'd in pertinent part and rev'd on ot her grounds,
sub nom Newport News v. Director, OANP, 594 F.2d 986 (4th Gr.
1979). The Board concluded that inflationary trends i n our econony
have rendered a fixed six per cent rate no |onger appropriate to
further the purpose of maki ng C ai mant whole, and held that "...the
fi xed per cent rate should be replaced by the rate enpl oyed by the
United States District Courts under 28 U.S.C. 8§ 1961 (1982). This
rate is periodically changed to reflect the yield on United States
Treasury Bills..." Gant v. Portland Stevedoring Conpany, et al.
16 BRBS 267 (1984). This order incorporates by reference this
statute and provides for its specific admnistrative application by
the District Director. See Grant v. Portland Stevedoring Conpany,
et al., 17 BRBS 20 (1985). The appropriate rate shall be
determned as of the filing date of this Decision and Order with

13 The District Director relies on Dr. Hansa' s opinion that
Cl aimant’ s physical restrictions were the sanme before and after
the 1996 work injury: that he be restricted from overhead
reaching and heavy lifting. However, this argunent is wthout
merit. The nedical evidence of record clearly shows that Dr.
Steiner restricted Caimant after the 1994 accident from overhead
reaching and heavy lifting with the right upper extremty only.
It was not until after the 1996 accident that C ai mant was
restricted from overhead reaching and heavy lifting with both
upper extremties. This clearly creates a substantially and
materially greater disability than woul d have resulted fromthe
first or second work injury al one.
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the District Director.
VI. ATTORNEY' S FEES

No award of attorney's fees for services to the Claimant is
made herein since no application for fees has been nade by the
Cl ai mant' s counsel . Counsel is hereby allowed thirty (30) days
fromthe date of service of this decision to submt an application
for attorney's fees. A service sheet show ng that service has been
made on all parties, including the C aimant, nust acconpany the
petition. Parties have twenty (20) days follow ng the receipt of
such application within which to file any objections thereto. The
Act prohibits the charging of a fee in the absence of an approved
appl i cation.

VIl. ORDER

Based upon t he foregoi ng Fi ndi ngs of Fact, Conclusions of Law,
and upon the entire record, | enter the follow ng O der:

The 1994 Injury

1. Enpl oyer/ Carrier shall pay Caimant conpensation for
tenporary total disability from April 27, 1994 to March 6, 1995,
based on Claimant's average weekly wage of $573.55, in accordance
with the provisions of Section 8(b) of the Act. 33 US.C 8§
908( b).

2. Enpl oyer/ Carrier shall pay d ainmnt conpensation for
permanent total disability from March 7, 1995 to March 1, 1996
based on Claimant’s average weekly wage of $573.55, in accordance
with the provisions of Section 8(a) of the Act. 33 US.C 8§
908( a) .

3. Enpl oyer/ Carrier’s request for Section 8(f) relief is
her eby DENI ED.

4. Enployer/Carrier shall pay all reasonabl e, appropriate and
necessary nedi cal expenses arising fromCaimant's April 27, 1994
work i njury, excluding cervical nmedical treatnment and expenses, as
expl i cated above, pursuant to the provisions of Section 7 of the
Act .

5. Enpl oyer shall receive credit for all conpensation
heretof ore paid, as and when pai d.

6. Enployer shall pay interest on any suns determ ned to be
due and owng at the rate provided by 28 U S C § 1961 (1982);
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Grant v. Portland Stevedoring Co., et al., 16 BRBS 267 (1984).

7. Caimant's attorney shall have thirty (30) days to file a
fully supported fee application with the Ofice of Admnistrative
Law Judges; a copy nmust be served on C ai mant and opposi ng counsel
who shall then have twenty (20) days to file any objections
t hereto.

The 1996 Injury

8. Enmpl oyer/ Carrier shall pay dainmant conpensation for
tenporary total disability from March 2, 1996 to Septenber 17,
1996, based on Cainmant's average weekly wage of $606.92, in
accordance with the provisions of Section 8(b) of the Act. 33
U S.C. 8§ 908(h).

9. Enpl oyer/ Carrier shall pay Claimnt conpensation for
permanent total disability from Septenber 18, 1996 to January 22,
1997 based on Cdaimant’s average weekly wage of $606.92, in
accordance with the provisions of Section 8(a) of the Act. 33

U S.C. § 908(a).

10. Enpl oyer/ Carrier shall pay Caimnt conpensation for
permanent partial disability fromJanuary 23, 1997 and conti nui ng,
based on the difference between C aimant's average weekly wage of
$606.92 and his reduced weekly earning capacity of $264.40 in
accordance with the provisions of Section 8(c) of the Act. 33
U S.C § 908(c)(21).

11. Enpl oyer/ Carrier’s request for Section 8(f) relief is
hereby GRANTED. After cessation of paynents by Enployer/Carrier,
continuing benefits shall be paid pursuant to Section 8(f) of the
Act, from the Special Fund established in Section 44 of the Act
until further notice.

12. Enpl oyer/ Carrier shall pay all reasonable, appropriate
and necessary nedi cal expenses arising from Claimant's March 1,
1996 work injury, excluding cervical nedical treatnent and
expenses, as explicated above, pursuant to the provisions of
Section 7 of the Act.

13. Enpl oyer shall receive credit for all conpensation
heretof ore paid, as and when paid.

14. Enpl oyer shall pay interest on any suns determ ned to be
due and owng at the rate provided by 28 U.S.C § 1961 (1982);
Grant v. Portland Stevedoring Co., et al., 16 BRBS 267 (1984).
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15. daimant's attorney shall have thirty (30) days to file
afully supported fee application with the Ofice of Admnistrative
Law Judges; a copy nust be served on C ai mant and opposi ng counsel
who shall then have twenty (20) days to file any objections
t hereto.

ORDERED t hi s 15'" day of June, 2000, at Metairie, Louisiana.

LEE J. ROMERO, JR
Adm ni strative Law Judge



